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JOINT APPENDIX 
[Filed Aug. 26, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ISABEL C. FENTON 

4411 Reno Road, N. W. 

Washington, D. C., 
Plaintiff 


vs. 


WALTER S. CHARRON 

Also known as Walter S. Sharon 
2920 Pennsylvania Ave., S.E. 
Washington, D. C. 


MARIE L. CHARRON 
2920 Pennsylvania Ave., S.E. 
Washington, D.C. 


MICHAEL M. ABRAMS | 
930 - 26th Street, N.W. 
Washington, D. C. 


EDWARD W. DREYFUSS 
1019 - 15th Street, N.W. 
Washington, D. C. 


NICHOLAS C. MANDRAGOS 
Route 1, Box 40 
Brandywine, Maryland, and 


ELMER STOKES 

600 Baltimore Road 

Rockville, Maryland, 
Defendants. 


COMPLAINT FOR DAMAGES FOR NEGLIGENCE 


Civil Action No. 2364-59 


= | 
1. Jurisdiction over the above-entitled cause is conferred upon 


this Court by the provisions of Sections 305 and 306, Title 11, D.C. 
Code, 1951 Edition. 
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2. The plaintiff is the owner of real estate situated in the District 
of Columbia, described as Lot 807 in Square 86, improved by premises 
1917 I Street, N.W.; that prior to the arising of the cause of action com- 
plained of herein, the said premises were in a good and tenantable con- 
dition for renting as office space and said premises had been rented to 
tenants for use as office space for a period of several years past. 

3. The defendants, Walter S. Charron and Marie L. Charron, are 
the owners of the adjoining lot to the west of plaintiff's lot as aforesaid, 
described as: Lot 29 in Square 86; that prior to May, 1959, said lot was 
improved by premises known as 1919 I Street, N.W. 

4. The Surveyor of the District of Columbia has ascertained and 
certified that a party wall occupies the land along the west line of plain- 
tiff's lot and the east line of Lot 29 owned by the defendants, Walter S. 
Charron and Marie L. Charron. 

5. In May, 1959, the defendants, Walter S. Charron and Marie L. 
Charron razed the building then located on said Lot 29, following which 
the said defendants, through their agents and employees, namely, Ed- 
mund W. Dreyfuss, Architect,and Nicholas C. Mandragos, Engineer, 
filed plans and specifications with the District of Columbia Government 
for the construction of a new building to be erected on said lot, using 
the aforesaid party wall as the east wall thereof. That upon issuance 
of the permit by the District of Columbia Government for the construc- 
tion of said building, the defendant owners of Lot 29, their agents and 
employees, including the Architect and Engineer aforesaid, and the de- 
fendants, Michael M. Abrams, Contractor, and Elmer Stokes, Excava- 
tor, commenced construction operations with reference to said new 
building. 

6. That'on or about July 27, 1959, the defendants wantonly and 
negligently caused excavations to be made on said Lot 29 considerably 
below the bottom level of said party wall, and further, the said defend- 
ants wantonly and negligently caused other excavations and holes to be 
dug at numerous places directly under the party wall and on plaintiff's 
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property, all of which was done without her knowledge and consent; that 
also, the said defendants wantonly and negligently failed to provide ade - 
quate underpinning, support, lateral bracing, shoring and protection for 
the said party wall and for plaintiff's building and adjoining land, all of 
which wanton and negligent acts and omissions of the defendants were 
in violation of the Building Code ofthe District of Columbia then inforce 
and effect. | 


7. The defendants were required to notify the Director, Depart- 
ment of Licenses and Inspection of the District of Columbia Govern- 
ment, concerning the underpinning for said party wall and to obtain ap- 
proval as to the manner of doing such work, but the said defendants 
wantonly and negligently failed to do so, all in violation of the provi- 
sions of the aforesaid Building Code of the District of Columbia then in 
force and effect. 

8. That the defendant owners of said Lot 29, and the defendants, 
Edmund W. Dreyfuss, Architect and Nicholas C. Mandragos, Engineer, 
having provided in the said plans and specifications for|the new building 
thatthe aforesaid party wall was tobe used as the east wall thereof, were 
further negligent in failing to investigate the thickness and the existing 
condition of said party wall and of the need for support |thereof, and in 
failing to provide in said plans and specifications for the adequate sup- 
port of said party wall, and in supervising or in failing to supervise the 
excavation and construction of said new building, all in violation of their 
duty to protect the rights and property of the plaintiff. | 

9. That as a result of the acts and things herein alleged, plaintiff's 
building and property have been severely and permanently damaged, 
and the said building and property cannot be restored to their previous 
condition. As a further result, the plaintiff's property has been ren- 
dered untenantable, and, on or about July 28, 1959, the District of Co- 
lumbia Government ordered the plaintiff's tenant, who occupied the en- 
tire building, to vacate the same. Thereafter on July 31, 1959, the said 
tenant notified plaintiff in writing that because of the untenantable con- 

| 
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dition existing in said building that it was being vacated and that rent 
would not thereafter be paid, effective August 1, 1959. 

10. That because of the acts and things herein alleged the plain- 
tiff's building and property have been permanently damaged, by reason 
of the loss and destruction to her building, and in the lessening of the 
usefulness and value of said building, and plaintiff is now being and will 
continue to be deprived of the rents therefrom over a long period of 
time, all of which has damaged plaintiff in the sum of $75,000.00. 

WHEREFORE, plaintiff demands judgment against the defendants in 
the sum of $75,000.00, besides interest and costs. 


/s/ Clarence G. Pechacek 


/s/ Joseph A. Rafferty, Jr. 
206 Southern Building 
Washington 5, D.C. 
Attorneys for Plaintiff 


Plaintiff demands a jury trial. 


/s/ Clarence G. Pechacek 


[Filed Dec. 11, 1959] 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


ROBERT ASH 

1921 Eye Street, N.W. 

Washington, D. C., 
Plaintiff 


vs. 


WALTER S. CHARRON 

Also known as Walter S. Sharon 
2920 Pennsylvania Ave., S.E. 
Washington, D. C. 


MARIE L. CHARRON 
2920 Pennsylvania Ave., S.E.. 
Washington, D.C. 


Lesmark, Inc. 

A Corporation 

1360 Peabody Street, N.W. 
Washington, D. C. 


and 


EDMUND W. DREYFUSS 

1019 Fifteenth Street, N.W. 

Washington, D. C., 
Defendants 


COMPLAINT FOR INJUNCTION AND DAMAGES 


Civil Action No. 3506-'59 


1. Jurisdiction over the above-entitled cause is conferred upon 


this Court by the provisions of Sections 305 and 306, Tit 
Code 1951 Edition. 
2. The plaintiff is the owner of real estate situated 


le 11, D.C. 


in the District 


of Columbia, described as Lot 30 in Square 86, improved by premises 
1921 Eye Street, N.W.; that prior to the arising of this cause of action 


complained of herein, the said premises were in a good 


and tenantable 
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condition for use as office space and said premises have been used by 
the plaintiff for such purpose for a period of several years past. 

3. The defendants, Walter S. Charron and Marie L. Charron are 
owners of the adjoining lot to the east of plaintiff's lot as aforesaid de- 
scribed as Lot 29 in Square 86; that prior to May, 1959 said lot was 
improved by premises known as 1919 Eye Street, N.W. 

4. The Surveyor of the District of Columbia has ascertained and 
certified thatthe party wall occupies the land along the east line of plain- 
tiff's lot and the west line of said Lot 29 which is owned by the defend- 
ants, Walter S. Charron and Marie L. Charron. 

5. In May, 1959 the defendants, Walter S. Charron and Marie L. 
Charron razed the building then located on said Lot 29, following which 
the said defendants through their agents and employees, namely, Ed- 
mund W. Dreyfuss, Architect, filed plans and specifications with the 
District of Columbia Government for the construction of a new building 
to be erected on said lot, using the aforesaid party wall as the west wall 
thereof. That upon issuance of the permit by the District of Columbia 
Government for the construction of said building, the defendant owners 
of Lot 29, their agents and employees, including the Architect as afore- 
said, and the defendant, Lesmark, Inc., Contractor, commenced con- 
struction operations with reference to said new building. 

6. That on or about July 27, 1959 the defendants wantonly and neg- 
ligently caused excavations to be made on said Lot 29 considerably be- 
low the bottom level of said party wall, and further, the said defendants 
wantonly and negligently caused other excavations and holes to be dug 
at numerous places directly under the party wall and on plaintiff's prop- 
erty, all of which was done without his knowledge and consent; that also 
the said defendants wantonly and negligently failed to provide adequate 
underpinning, support, lateral bracing, shoring and protection for the 
said party wall and for plaintiff's building and adjoining land, all of 
which wanton and negligent acts and omissions of the defendants were 
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in violation of the Building Code of the District of Columbia then in force 
and effect. | 
7. The defendants were requiredto notify the Director, Department 
of Licenses and Inspection of the District of Columbia Government con- 
cerning the underpinning for said party wall and to obtain approval as 
to the manner of doing such work, but the said defendants wantonly and 
negligently failed to do so, all in violation of the provisions of the afore- 
said Building Code of the District of Columbia then in force and effect. 
8. That as a result of the acts and things herein alleged, plaintiff's 
building and property have been severely and permanently damaged, 
which said damage is in the sum of $12,000.00. 
WHEREFORE, plaintiff demands judgment against the defendants 
in the sum of $12,000.00 besides interest and costs. 


/s/ Clarence G. Pechacek 
/s/ Joseph A. Rafferty, Jr. 


_ Attorneys for Plaintiff 


Plaintiff demands a jury trial. 


/s/ Clarence G. Pechacek 


[Filed December 15, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ISABEL C, FENTON, 
Plaintiff, 


Vv. 


WALTER S. CHARRON 
MARIE L. CHARRON 
EDMUND W. DREYFUSS 
NICHOLAS C. MANDRAGOS 
ELMER STOKES 


Civil Action 
No. 2364-59 


Defendants, 


and 
LESMARK, INC., a Corporation 
Defendant and 
Third-Party Plaintiff 


Vv. 


HARRIS & OGUS, INC., a Corporation 
Third-Party Defendant 


THIRD PARTY COMPLAINT OF LESMARK, INC. 
HARRIS & OGUS, INC. 


1. Plaintiff Isabel C. Fenton has filed against defendant Lesmark, 
Inc., a complaint, a copy of which is attached hereto as Exhibit "B"'. 

2. Said complaint in substance alleges that defendant Lesmark, 
Inc., as a contractor wantonly and negligently caused certain excava- 
tions to be made on a lot adjacent to the premises owned by the plain- 
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tiff and at numerous places under the party wall and on plaintiff's prop- 
erty without adequate underpinning, support, bracing andjshoring; that 
as a result plaintiff's building and property were severely and perman- 
ently damaged, all to plaintiff's damage in the sum of SEVENTY- FIVE 
THOUSAND DOLLARS ($75,000.00). 
3. That third-party defendant Harris & Ogus, Inc., is Beneared in 
the business of agent and broker for numerous insurance companies 
qualified to do business in the District of Columbia, and as such agreed 
to secure insurance for said defendant and third-party plaintiff Les- 
mark, Inc., which would pay on behalf of the insured all sums which the 
insured shall become legally obligated to pay as damages because of 
bodily injury or injury to or destruction of property, including the loss 
of use thereof, caused by accident; said insurance was to provide cover- 
age to the extent of ONE HUNDRED THOUSAND DOLLARS ($100,000.00) 
for property damage and was to include the defense of any suit against 
the insured alleging such damage and to pay all costs incurred by the 
insured. 
4, That, on, to wit, February 11, 1959, said defendant and third- 
party plaintiff Lesmark, Inc., was advised by third-party defendant, 
Harris & Ogus, Inc., that such insurance had been secured with the Hart - 
ford Accident & Indemnity Company; and in reliance thereon defendant 
and third-party plaintiff Lesmark, Inc., secured no other insurance 
coverage and proceeded with the construction of the burlging at 1919 
Eye Street, N.W. 
5. That upon receipt of the complaint filed herein it Les- 
mark, Inc., forwarded said complaint to said Hartford Accident & In- 
demnity Company, which complaint was returned to said defendant Les- 
mark, Inc., with a letter from said Hartford Accident & Indemnity Com- 
pany stating that it had no policy of insurance issued to said defendant 
Lesmark, Inc., providing for property damage in any form. 
6. That third-party defendant Harris & Ogus, Inc., by its failure 
to secure such insurance coverage has caused defendant |Lesmark, Inc., 
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to incur substantial expense to defend the pending litigation and in the 
event a judgment is secured against said defendant Lesmark, Inc., in 
said litigation, defendant Lesmark, Inc., will be damaged in whatever 
amount is secured as a judgment against it. 

WHEREFORE, defendant and third-party plaintiff Lesmark, Inc., 
demands judgment against third-party defendant Harris & Ogus, Inc., 
for all sums that may be adjudged against defendant Lesmark, Inc., in 
favor of plaintiff Isabel C. Fenton, plus costs and reasonable attorney's 
fees. 


Samuel Barker 

Attorney for Third-Party Plaintiff 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


[Filed Jan. 8, 1960] 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


ROBERT ASH, 
Plaintiff, 
Vv. 


WALTER S. CHARRON 
Also known as Walter S. Sharon 
MARIE L. CHARRON 
Civil) Action No. 

EDMUND W. DREYFUSS No. 3506-59 
Defendants 

and 


LESMARK, INC., 
a Corporation 


Defendant and 
Third-Party Plaintiff 


Vv. 


HARRIS & OGUS, INC. 
A Corporation 


Third Party Defendant 


THIRD-PARTY COMPLAINT OF LESMARK, INC. 
v. HARRIS & OGUS, INC. 


1. Plaintiff Robert Ash has filed against defendant Lesmark, Inc., 
a complaint, a copy of which is attached hereto as Exhibit B". 
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2. Said complaint in substance alleges that defendant Lesmark, Inc., 
as a contractor wantonly and negligently caused certain excavations to 
be made on a lot adjacent to the premises owned by the plaintiff and at 
numerous places under the party wall and on plaintiff's property with- 
out adequate underpinning, support, bracing and shoring; that as a re- 
sult plaintiff's building and property were severely and permanently 
damaged, all to plaintiff's damage in the sum of TWELVE THOUSAND 
DOLLARS ($12,000.00). 

3. That third-party defendant Harris & Ogus, Inc., is engaged in 
the business of agent and broker for numerous insurance companies 
qualified to do business in the District of Columbia, and as such agreed 
to secure insurance for said defendant and third-party plaintiff Les- 
mark, Inc., which would pay on behalf of the insured all sums which the 
insured shall become legally obligated to pay as damages because of 
bodily injury or injury to or destruction of property, including the loss 
of use thereof, caused by accident; said insurance was to provide cov- 
erage to the extent of ONE HUNDRED THOUSAND DOLLARS ($100, - 
000.00) for property damage and was to include the defense of any suit 
against the insured alleging such damage and to pay all costs incurred 
by the insured. 

4. That, on, to wit, Fepruary 11, 1959, said defendant and third- 
party plaintiff Lesmark, Inc., was advised by third-party defendant, 
Harris & Ogus, Inc., that such insurance had been secured with the 
Hartford Accident & Indemnity Company; and in reliance thereon de- 
fendant and third-party plaintiff Lesmark, Inc., secured no other in- 
surance coverage and proceeded with the construction of the building 
at 1919 Eye Street, N.W. 

5. That upon receipt of the complaint filed herein defendant Les- 
mark, Inc., forwarded said complaint to said Hartford Accident & In- 
demnity Company, which complaint was returned to said defendant Les- 
mark, Inc., with a letter from said Hartford Accident & Indemnity Com- 
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pany stating that it had no policy of insurance issued to said defendant 
Lesmark, Inc., providing for property damage in any form. 

6. That third-party defendant Harris & Ogus, Inc., by its failure 
to secure such insurance coverage has caused defendant Lesmark, Inc., 
to incur substantial expense to defend the pending litigation and in the 
event a judgment is secured against said defendant Lesmark, Inc., in 
said litigation, defendant Lesmark, Inc., will be damaged | in whatever 
amount is secured as a judgment against it. | 

WHEREFORE, defendant and third-party plaintiff Lesmark, Inc., 
demands judgment against third-party defendant Harris & Ogus, Inc., 
for all sums that may be adjudged against defendant Lesmark, Inc., in 
favor of plaintiff Robert Ash, plus costs and reasonable attorney's fees. 


/s/ Samuel Barker 


[Filed April 19, 1959] 


ANSWER OF THIRD PARTY DEFENDANT, 
HARRIS & OGUS, INC. 
(No. 2364-59) 


First Defense 


The third party complaint fails to state a cause of action against 
this third party defendant upon which relief can be granted. 


Second Defense 


The third party defendant admits being engaged in the insurance 
business and as a general agent of the Hartford Accident & Indemnity 
Company; admits being requested by the third party plaintiffs to secure 
property damage coverage on the then existing Hartford Accident & In- 
demnity Company comprehensive general liability policy No. 42 MCS 
601753; admits placing this order with the Hartford Accident & Indem- 
nity Company; admits advising third party plaintiff, Lesmark, Inc., that 
he was then bound upon this additional property damage coverage in ac- 
cordance with a general agent's binding authority. The third party de- 
fendant can neither admit nor deny the allegations contained in Para- 
graphs 2 and 5 of said third party complaint; and denies each and every 
other allegation contained in said third party complaint as pertains to 
this third party defendant not specifically answered herein. 


GALIHER & STEWART 


By 
Frank J. Martell 


[Certificate of Service, 18 Apr. 1960] 


[Filed Feb. 12, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT ASH 

1921 Eye Street, N.W. 

Washington, D.C. 
Plaintiff 


vs. Civil Action No. 3506-59 


WALTER S. CHARRON 
Also known as Walter S. Sharon 
2920 Pennsylvania Avenue, S.E. 
Washington, D. C. 


MARIE L. CHARRON 
2920 Pennsylvania Avenue, S.E. 
Washington, D. C. 


EDMUND W. DREYFUSS 

1019 Fifteenth Street, N.W. 

Washington, D.C. 
Defendants 


and 


LESMARK, INC. 
A Corporation 
1360 Peabody Street, N.W. 
Washington, D. C. 
Defendant and 
Third Party Plaintiff 


vs. vs. 


HARRIS & OGUS, INC. HARTFORD ACCIDENT & INDEMNITY 

A Corporation COMPANY 
1420 K Street, N.W. A Corporation 

Washington, D. C. 1000 Vermont Avenue, N. W. 

Third Party Defendant Washington, D.C. 

and Fourth Party Plaintiff Fourth Party Defendant 


ANSWER OF THIRD PARTY DEFENDANT, 
HARRIS & OGUS, INC. 
(No. 3506-59) 


First Defense 


The Third Party Comp/aint fails to state a cause of action against 
this third party defendant upon which relief can be granted. 


Second Defense 


The third party defendant admits being engaged in the insurance 
business and as a general agent of the Hartford Accident & Indemnity 
Company; admits being requested by the third party plaintiff to secure 
property damage coverage on the then existing Hartford Accident & In- 
demnity comprehensive general liability policy No. 42 MCS 601753; ad- 
mits placing this order with the Hartford Accident & Indemnity Com- 
pany; admits advising third party plaintiff, Lesmark, Inc., that it was 
then bound upon this additional property damage coverage in accord- 
ance with a general agent's binding authority. The third party defend- 
ant can neither admit nor deny the allegations contained in Paragraphs 
2 and 5 of said third party complaint; and denies each and every other 
allegation contained in said third party complaint as pertains to this 
third party defendant not specifically answered herein. 


GALIHER & STEWART 
BYf So Sein 
Frank J. Martell 


Attorneys for Third Party 
Defendant and Fourth Party 
Plaintiff 


[Filed Feb. 17, 1960] 


FOURTH PARTY COMPLAINT OF HARRIS & OGUS, INC. 
v. HARTFORD ACCIDENT & INDEMNITY se et 
(No. 236 4-59) 


1. Plaintiff herein, Robert Ash, has filed against defendants Wal- 
ter S. Charron, Marie L. Charron, Edmund W. Dreyfuss, jand Lesmark, 
Inc., a corporation, a complaint for damages, copy of Wales is attached 
hereto and marked as Exhibit ''B". 

2. Said complaint, in substance, alleges that these defendants, in- 
cluding defendant Lesmark, Inc., as a contractor, wantonly and negli- 
gently caused certain excavations to be made on a lot adjacent to prem- 
ises owned by the plaintiff and that as a result plaintiff's ne and 
property were damaged. 

3. Defendant, Lesmark, Inc., a corporation, has filed a third party 
complaint against third party defendant, Harris & Ogus, Inc., a corpo- 
ration, alleging that on or about February 11, 1959, said third party de- 
fendant as agent of the Hartford Accident & Indemnity Company, a cor- 
poration, failed to secure insurance for said defendant and third party 
plaintiff Lesmark, Inc., which would protect said defendant and third 
party plaintiff Lesmark, Inc., against payment of any sums which said 
defendant and third party plaintiff may become legally obligated to pay 
as damages as a result of bodily injury or injury to, or destruction of 
property caused by accident. That the said third party complaint fur- 
ther alleges that on or about February 11, 1959, said third party de- 
fendant, Harris & Ogus, Inc., as agent for the aforesaid Hartford Acci- 
dent & Indemnity Company, a corporation, has placed with the afore- 
said Hartford Accident & Indemnity Company, a corporation, an order 
for said policy of insurance as referred to above, and had so advised 
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Said defendant and third party plaintiff, Lesmark, Inc., that such insur- 
ance was then and there in full force and effect; and that subsequent to 
July 27, 1959, the aforesaid fourth party defendant, Hartford Accident & 
Indemnity Company, a corporation, had denied to defendant and third 
party plaintiff, Lesmark, Inc., the protection of said policy of insur- 
ance, alleging that no such insurance was ever in force and effect. A 
copy of said third party complaint is attached hereto and marked as Ex- 
hibit "C". 

4. That if the allegations of the original complaint and third party 
complaint are established, andthat the said fourth party defendant, Hart- 
ford Accident & Indemnity Co., a corporation, had in fact issued no pol- 
icy of insurance to defendant and third party plaintiff, Lesmark, Inc., a 
corporation, then said fourth party defendant, Hartford Accident & In- 
demnity Company, a corporation, breached its contract with third party 
defendant and fourth party plaintiff, Harris & Ogus, Inc., or the failure 
to issue said policy of insurance was the result of the carelessness and 
negligence of the fourth party defendant, Hartford Accident & Indemnity 
Company, a corporation, which breach of contract and carelessness and 
negligence has caused the aforesaid third party defendant and fourth 
party plaintiff, Harris & Ogus, Inc., to be named as a third party de- 
fendant in this action. 

5. That said third party defendant and fourth party plaintiff, Harris 
& Ogus, Inc., may incur substantial expense to defend this pending liti- 
gation and in the event a judgment is secured against said third party 
defendant and fourth party plaintiff, Harris & Ogus, Inc., in said litiga- 
tion, third party defendant and fourth party plaintiff, Harris & Ogus, 
Inc., will be damaged in whatever amount is secured as a judgment 
against it, plus costs of defense and attorneys’ fees. 

WHEREFORE, third party defendant and fourth party plaintiff, Har- 
ris & Ogus, Inc., demands judgment of and against the fourth party de- 
fendant, Hartford Accident & Indemnity Company, a corporation, for all 
sums that may be adjudged against the third party defendant and fourth 
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party plaintiff, Harris & Ogus, Inc., in favor of the third party plaintiff, 
Lesmark, Inc., plus costs and expenses incurred in the defense of this 
action, including reasonable attorneys’ fees. 


GALIHER & STEWART 
By 


Frank J. Martell 
Attorneys for Third Party 
Defendant and Fourth Party 
Plaintiff 
1215 - 19th Street, N.W. 
| 


[Filed Feb. 17, 1960] 


FOURTH PARTY COMPLAINT OF HARRIS & ocus, INC. 
v. HARTFORD ACCIDENT & INDEMNITY COMPANY 
(No. 2364-59) | 


1. Plaintiff herein, Isabel C. Fenton, has filed sgenist defendants 
Walter S. Charron, Marie L. Charron, Edmund W. Dreyfuss, Nicholas 
C. Mandrages, Elmer Stokes, and Lesmark, Inc., a corporation, a com- 
plaint for damages, copy of which is attached hereto and marked as Ex- 
hibit "B". 

2. Said complaint, in substance, alleges that these defendants, in- 
cluding defendant Lesmark, Inc., as a contractor, wantonly and negli- 
gently caused certain excavations to be made on a lot adjacent to prem - 
ises owned by the plaintiff and that as a result plaintiff 's building and 
property were damaged. 

3. Defendant, Lesmark, Inc., a corporation, has filed a third party 
complaint against third party defendant, Harris & Ogus, Inc., a corpo- 
ration, allegingthat on or about February 11, 1959, said third party de- 
fendant as agent ofthe Hartford Accident & Indemnity Company, a cor- 
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poration, failed to secure insurance for said defendant and third party 
plaintiff Lesmark, Inc., which would protect said defendant and third 
party plaintiff Lesmark, Inc., against payment of any sums which said 
defendant and third party plaintiff may become legally obligated to pay 
as damages as a result of bodily injury or injury to, or destruction of 
property caused by accident. That the said third party complaint fur- 
ther alleges that on or about February 11, 1959, said third party de- 
fendant, Harris & Ogus, Inc., as agent for the aforesaid Hartford Acci- 
dent & Indemnity Company, a corporation, had placed with the afore- 


said Hartford Accident & Indemnity Company, a corporation, an order 
for said policy of insurance as referred to above, and had so advised 
said defendant and third party plaintiff, Lesmark, Inc., that such insur- 
ance was then and there in full force and effect; and that subsequent to 
July 27, 1959, the aforesaid fourth party defendant, Hartford Accident 
& Indemnity Company, a corporation, had denied to defendant and third 
party plaintiff, Lesmark, Inc., the protection of said policy of insur- 


ance, alleging that no such insurance was ever in force and effect. A 
copy of said third party complaint is attached hereto and marked as 
Exhibit "'C"’. 

4. That ifithe allegations of the original complaint and third party 
complaint are established, andthat the said fourth party defendant, Hart- 
ford Accident & Indemnity Co., a corporation, had in fact issued no pol- 
icy of insurance to defendant and third party plaintiff, Lesmark, Inc., a 
corporation, then said fourth party defendant, Hartford Accident & In- 
demnity Company, a corporation, breached its contract with third party 
defendant and fourth party plaintiff, Harris & Ogus, Inc., or the failure 
to issue said policy of insurance was the result of the carelessness and 
negligence of the fourth party defendant, Hartford Accident & Indemnity 
Company, a corporation, which breach of contract and carelessness and 
negligence has caused the aforesaid third party defendant and fourth 
party plaintiff, Harris & Ogus, Inc., to be named as a third party de- 
fendant in this action. 
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5. That said third party defendant and fourth party plaintiff, Har- 
ris & Ogus, Inc., may incur substantial expense to defend'this pending 
litigation and in the event a judgment is secured against said third par- 
ty defendant and fourth party plaintiff, Harris & Ogus, Inc., in said liti- 
gation, third party defendant and fourth party plaintiff, Harris & Ogus, 
Inc., will be damaged in whatever amount is secured as a judgment 
against it, plus costs of defense and attorneys' fees. | 

WHEREFORE, third party defendant and fourth party plaintiff, 
Harris & Ogus, Inc., demands judgment of and against the fourth party 
defendant, Hartford Accident & Indemnity Company, a corporation, for 
all sums that may be adjudged against the third party defendant and 
fourth party plaintiff, Harris & Ogus, Inc., in favor of the third party 
plaintiff, Lesmark, Inc., plus costs and expenses incurred in the de- 
fense of this action, including reasonable attorneys’ fees. | 


GALIHER & STEWART 


By | 
Frank J. Martell | 
Attorneys for Third 
Party Defendant | 


[Filed April 8, 1960] 
ANSWER OF FOURTH PARTY DEFENDANT 
HARTFORD ACCIDENT & INDEMNITY COM- 
PANY TO FOURTH PARTY COMPLAINT 
(No. 2364-59) 
First Defense 
The fourth party complaint fails to state a cause of action entitling 
the fourth party plaintiff to relief. 
Second Defense 


The claim raised by the fourth party complaint is premature and 
does not, in any event, arise out of the transactions set forth in the 
complaint. The third party complaint is likewise defective for the 
Same reasons. 


Third Defense 


1. This fourth party defendant admits issuing a policy of insurance 
to the defendant, Lesmark, Inc., through the defendant, Harris & Ogus, 
Inc., as agent, for insuring the defendant, Lesmark, Inc., for liability 
arising from bodily injury only. 

2. This fourth party defendant denies that itis obligatedtoassume 
any property damage liability to the defendant, Lesmark, Inc., or that 
the operations in which the defendant, Lesmark, Inc., was engaged 
which gave rise to the plaintiff's claim were insured, in any event, by 
this fourth party defendant. 

3. This fourth party defendant denies each and every other allega- 
tion of the fourth party complaint. 


HOGAN & HARTSON 


/s/ Paul R. Connolly 
Attorneys for Fourth Party 
[Certificate of Service , 7 Apr. 1960] Defendant 


[Filed April 8, 1960] 


ANSWER OF FOURTH PARTY DEFENDANT 
HARTFORD ACCIDENT & INDEMNITY COMPANY 
TO FOURTH PARTY COMPLAINT | 


(No. 3506-59) 
First Defense | 


The fourth party complaint fails to state a cause of action entitling 


the fourth party plaintiff to relief. 
Second Defense 


The claim raised by the fourth party complaint is premature and 
does not, in any event, arise out of the transactions set forth in the 
complaint. The third party complaint is likewise defective for the 
same reasons. 


Third Defense | 


| 
1. This fourth party defendant admits issuing a policy of insur- 


ance to the defendant, Lesmark, Inc., through the defendant, Harris & 
Ogus, Inc., as agent, for insuring the defendant, Lesmark, Inc., for lia- 
bility arising from bodily injury only. 

2. This fourth party defendant denies that it is obligated toassume 
any property damage liability to the defendant, Lesmark, Inc., or that 
the operations in which the defendant, Lesmark, Inc., was engaged 
which gave rise to the plaintiff's claim were insured, in any event, by 
this fourth party defendant. 

3. This fourth party defendant denies each and en other alle- 
gation of the fourth party complaint. 


HOGAN & HARTSON! 


/s/ Paul R. Connolly 
Attorneys for Fourth 
Party Defendant 

800 Colorado Building 


[Certificate of Service, 7 Apr. 1959] Washington 5, D C. 


[Filed May 13, 1960] 


ORDER [Severing] 
[3506-59] 

This cause came before the Court this term on the motions of the 
fourth party defendant to sever the third and fourth party proceedings 
in the case from the main proceedings between plaintiff and defendants, 
and to stay the third and fourth party proceedings until the final dispo- 
Sition of the main proceedings between the plaintiff and the defendants; 
and on the motion of the fourth party defendant for an extension of time 
within which to respond to certain requests for admissions filed by the 
third party defendant-fourth party plaintiff over date of service of April 
18, 1960 and directed to the fourth party defendant until after the Court 
rules on the motions to sever and stay. 

Written opposition having been filed by the third party plaintiff and 
by the third party defendant -fourth party plaintiff and oral argument 
having been had in open court and the Court being fully advised in the 
premises, itis bythe Court this _ day of May, 1960, 

ORDERED, that the motion to extend time within which to respond 
to the above-mentioned requests for admissions be and the same is 
hereby granted, and the fourth party defendant is given ten (10) days 
from the date of this order within which to respond. It is by the Court, 


further 
ORDERED, that the motion to sever the third and fourth party pro- 


ceedings from the main proceedings between plaintiff and defendants be 
and the same is hereby granted. It is by the Court, further 

ORDERED, that the motion to stay the third and fourth party pro- 
ceedings until after the final disposition of the main proceedings be- 
tween plaintiff and defendants be and the same is hereby granted and all 
further proceedings are stayed, except that the fourth party defendant 
Shall respond to the requests for admissions hereinbefore identified 
within ten (10) days. 


/s/ Edward A. Tamm 
Judge 


[Filed Nov. 21, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ISABEL C. FENTON, 
Plaintiff 


Vv. C. A. No. 2364-59 


WALTER S. CHARRON, et al, 
Defendants 


and 


ROBERT ASH, 
Plaintiff 


v. C. A. No. 3506-59 


WALTER S. CHARRON, et al, 
Defendants 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The above-captioned causes of action were consolidated for trial 
pursuant to order of this Court. The parties hereto waived trial by jury 
and said causes were thereafter tried by the Court without a jury. After 


a full hearing in open Court and consideration of the pleadings, the evi- 
dence adduced, the stipulations of counsel, and the oral arguments of 
counsel, the Court makes the following findings of fact and conclusions 


of law. 


Findings of Fact 


1. The plaintiff, Isabel C. Pryce, owned Lot 807 in Square 86, im- 


proved by premises 1917 Eye Street, N.W., in the District 


of Columbia. 


The said premises had been rented to tenants for use as office space 
since 1946. In July, 1959, the building was in a good, tenantable condi- 
tion and the entire premises were leased on a month to month tenancy 
to M. Belmont Ver Standig, Inc., at a rental of $805.00 per month, with 
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the owner providing janitor and char services, utilities, heat and elev- 
ator service. 

2. The plaintiff, Robert Ash, owned Lot 30 in Square 86, improved 
by premises 1921 Eye Street, N.W., in the District of Columbia. Said 
premises were used as office space and in July, 1959, were occupied by 
the owner and his law firm. 

3. The defendants, Walter S. Charron and Marie L. Charron owned 
Lot 29 in Square 86, known as 1919 Eye Street, N.W., in the District of 
Columbia. 

4. The defendant, Edmund W. Dreyfuss, registered Architect, con- 
tracted with the defendants, Walter S. and Marie L. Charron to prepare 
plans and specifications for the erection of a new building on said Lot 
29 in Square 86, and to perform supervisory services in connection 
therewith. 

5. The defendants, Walter S. Charron and Marie L. Charron, ap- 
plied to the District of Columbia Government for a building permit to 
erect a new building on said Lot 29 in accordance with the plans and 
specifications of the Architect. The said plans were approved by the 
District of Columbia and permit number B50246 was issuedto said own- 
ers on July 17, 1959, for the erection of said building. 

6. The said owners entered into a contract with the defendant, 
Lesmark, Inc., a Maryland corporation, on July 17, 1959, for the con- 
struction of said building on Lot 29, the same to be erected in accor- 
dance with the approved plans and specifications. 

7. The east wall of the property located at 1917 Eye Street and 
the west wall ofthe property located at 1921 Eye Street were party walls 
which were to enclose the two sides of the new building to be con- 
structed on Lot 29. 

8. On July 21 and 22, 1959, the defendant, Lesmark, Inc. perform - 
ed the general excavation incident to the erection of the new building 
in accordance with the plans and specifications. On July 23, 1959, Mi- 
chael M. Abrams, President of Lesmark, Inc. inspected the excavation 
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and determined that it was satisfactory and that the said party walls 
were in good condition. 

9. On July 27, 1959, the site at 1919 Eye Street, N. W., was in- 
spected by James W. Harris, Inspector, Department of Licenses and 
Inspections, District of Columbia Government. He determined that the 

- general excavation was properly done. At that time there were no 
cracks or other evidence of damage to the buildings of the two plain- 
tiffs. 


10. The plans did not provide for the making of aa excavations 
beyond the face of the two party walls. Excavations for footings were 
to be made on said Lot 29 at certain points up to the EES of the two 
party walls, but not beyond. 

11. On July 28, 1959, at about 7:30 A.M., the defendant, Lesmark, 
Inc., caused numerous pits or excavations to be dug by hand under both 
of the said party walls. These pits or excavations were made at points 
other than where the plans called for footings to be placed along the 
faces of the party walls and were directly under the two party walls. 
No support of any kind was provided by Lesmark, Inc., for the said 
party walls in connection with these excavations. 

12. The said pits or excavations under the party walls were in vio- 
lation of the plans and specifications and of the applicable Building 
Regulations of the District of Columbia Government. Lesmark, Inc. 
was negligent in making these excavations and this negligence was the 
proximate cause of the damage resulting to the building of the two 
plaintiffs. 

13. Immediately following the making of said pits or excavations 
on July 28, 1959, cracks began to appear in both party walls and in the 
front wall of the building at 1917 Eye Street, N.W. Cracks also ap- 
peared in various rooms in both buildings. The District of Columbia 
Government ordered the contractor, architect and the owners of Lot 29 
to take immediate steps for placing concrete in the holes left as a re- 
sult of said excavations. Also, they were ordered to place shoring or 
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bracing between the two party walls as a means of providing support 
therefor. 

14. Asa result of the damage to the premises at 1917 Eye Street, 
N.W., on July 28, 1959, the District of Columbia Government ordered 
the tenant to immediately vacate the building. 

15. As a result of the movement of the party walls and the front 
wall of the 1917 Eye Street building, and of the cracks in the walls, 
plaster was loosened or fell from the walls and ceilings of many rooms 
in both buildings. Many doors and windows in both buildings were 
caused to be out of plumb and would not open and close and the floors 
in several of the rooms at 1917 Eye Street, N.W., were racked and 
slanted out of level. The elevator in the building at 1917 Eye Street, 
N.W., was ordered closed by the District of Columbia Government and 
the shaft, electrical equipment and cable with respect thereto, were 
damaged and required repair. In the building at 1921 Eye Street, N.W., 
in addition to the cracks occurring, the ceramic tile on the floor and 
walls of two of the wash rooms buckled and broke away. The movement 
of the party wall at 1921 Eye Street, N.W. caused a leak in the roof and 
in a water pipe. 

16. The placing of the shoring or bracing between the party walls 
caused additional cracks and further falling of plaster to occur in both 
buildings. The shoring was removed in stages as construction of the 
new building progressed, and further cracking of the walls in both build- 
ings occurred during the course of the removal of said bracing. 

17. On July 29, 1959, the District of Columbia Government order- 
ed the contractor and owners of Lot 29 to temporarily shore and make 
safe the buildings at 1917 and 1921 Eye Street, N.W., and to submit 
plans and procedures, and obtain approval of the same, for permanently 
restoring the said buildings. 

18. The contractor and owners of 1919 Eye Street, N.W., failed to 
comply with the provisions of the directive of July 29, 1959 of the Dis- 
trict of Columbia Government and the plaintiff, Pryce, obtained a tem- 
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| 
porary restraining Order, issued by this Court on September 9, 1959, 
enjoining the contractor, architect and owners from proceeding with 
construction on 1919 Eye Street, N.W., until the building at 1917 Eye 
Street, N.W., was made structurally safe. Said Order was continued in 
effect by the Court, with the consent of the parties, for an extended pe- 
riod of time while Lesmark, Inc., completed the structural repairs to 
the building at 1917 Eye Street, N.W. Thereafter, Lesmark, Inc., made 
some interior repairs in the front portion of the building at 1917 Eye 
Street, N.W. In making these repairs, Lesmark, Inc., caused and per- 
mitted debris to accumulate in many of the rooms in the rear portion 
of this building, which with the other damage resulting, maide necessary 
the redecoration of these rooms. The making of the structural repairs 
to the front of the building at 1917 Eye Street, N.W., made it necessary 
to repaint the front of said building. Lesmark, Inc., and the owners of 
1919 Eye Street, N.W., did not make all of the repairs required for the 
building at 1917 Eye Street, N.W.,andthey made no repairs to the build- 
ing at 1921 Eye Street, N.W. 

19. On July 31, 1959, M. Belmont Ver Standig, Inc., the tenant in 
the building at 1917 Eye Street, N.W., notified the owner of said build- 
ing in writing that it would vacate the premises on or before August 31, 
1959. The tenant also advised that it would not pay rent for the month 
of August, 1959, because the said premises were made untenantable and 
as the tenant was evicted therefrom by reason of the untenantable con- 
ditions. 

20. The owner of the building at 1917 Eye Street, N.W|., listed her 
property for rent with a local real estate agent in December, 1959. 
Thereafter, she listed the property for sale or rent with several real 
estate agents in the District of Columbia. The owner was unsuccessful 
in obtaining a tenant or tenants for her building. She sold the property 
for $67,500.00, conveying title thereto, pursuant to said sale, on De- 
cember 15, 1960. The plaintiff, Pryce, made diligent efforts to obtain 


a tenant or tenants or a purchaser for said premises. It was stipulated 
| 
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by counsel that the repairs to the building at 1917 Eye Street, N.W., 
were completed by March 1, 1960. 

21. Permanent damages were sustained to the building at 1917 Eye 
Street, N.W. The items constituting such damages include the racking 
of the floors,’ which could not be repaired, the exterior cracks to the 
front of the building, the fact that the building was caused to be vacant, 
and the bad reputation the building acquired as a result of the accident. 
The result of the permanent damages caused to the building reduced the 
market value of the property by the sum of $7 ,500.00, which willbe 
awarded to the plaintiff, Pryce, as an item of damage. 

22. The plaintiff, Pryce, sustained a loss of rent from her prop- 
erty for the period from August 1, 1959, through December 15, 1960, 
computed as follows: 

Gross rental at $805.00 per month $13,865.00 

Less: Adjustment for services 

normally supplied by owner, 

based on the average monthly 

cost thereof for the years 1957 

and 1958 in the sum of about 

$345.00 per month 5,865.00 
$ 8,000.00 


Add: The cost of heat, light and 
maintenance during the period when 
repairs were being made and during 
the showing of the property for rent 
or sale 1,800.00 
$ 9,800.00 


The sum of $9,800.00 will be awarded to the plaintiff, Pryce, for 
loss of rent. 

23. The plaintiff, Pryce, is awarded the sum of $4,100.00, for re- 
pairs to her property, made necessary as a result of the damages sus- 
tained to her property, as follows: 
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Whiting Elevator Co., Inc. $ 390.00 
Adams Renovating Company, Inc. 2,469.00 
Gott's Linoleum, Inc. | 348.75 
Wizard Locksmith Company | 29.78 
Bernard F. Locraft , 292.75 
Debris and trash removal | 149.00 
Electrical Associates | 420.89 
Total rounded to - $4,100.00 


24. The plaintiff, Ash is awarded the sum of $3,472.00 for repairs 
to his property at 1921 Eye Street, N.W., sustained as a result of this 
accident, as follows: 


A. W. Lee, Inc. 1,170.00 
A. W. Lee, Inc. | 175.13 
J. W. Conway, Inc. | 67.21 
Hamilton Decorating Co. 1,515.75 
Frances Luna Ash, Inc. | 47.07 
Bernard F. Locraft | 270.25 
Smither & Company | 37.00 
Davis, Wick, Rosengarten Co., Inc. | 58.00 


The foregoing claims plus such sums on the claims of James J. 
Madden and Standard Floors, Inc. are allowed so as to bring the amount 
of this award to the sum of $3,472.00. 

25. The total amounts to be awarded to the ee and against 
the defendants, Walter S. Charron, Marie L. Charron and Lesmark, Inc. 


are as follows: 


To plaintiff, Isabel C. Pryce $21,400.00 
To plaintiff, Robert Ash 3,472.00 


26. The defendants, Walter S. Charron and Marie L. Charron, are 
entitled to complete indemnity from the defendant, Lesmark, Inc., for 
liability incurred by them as a result of the judgments being entered 
herein in favor of the plaintiffs. 

27. The sum of $2,000.00 is awarded in favor of the defendants, 
Walter S. Charron and Marie L. Charron and against the defendant, 

| 
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Lesmark, Inc., for counsel fees and costs, as provided in the contract 
entered into between said parties and the specifications for construc- 
tion of the new building at 1919 Eye Street, N. W.- 

28. The defendants, Walter S. Charron and Marie L. Charron are 
not entitled to indemnity on their cross claim against the defendant, Ed- 
mund W. Dreyfuss, in these cases. 

29. The defendant, Lesmark, Inc., is not entitled to recover on its 
oral cross claim against the defendant, Edmund W. Dreyfuss. 


Conclusions of Law 


1. That the plaintiff, Isabel C. Pryce shall have judgment for the 
sum of $21,400.00, and the plaintiff, Robert Ash shall have judgment for 
$3,472.00, both of said judgments to be entered against the defendants, 
Walter S. Charron, Marie L. Charron and Lesmark, Inc. The liability 
of the defendants, Walter S. Charron and Marie L. Charron is estab- 
lished by law by reason of their being the owners of 1919 Eye Street, 
N.W. 

2. That the defendants, Walter S. Charron and Marie L. Charron 
shall be entitled to a judgment against Lesmark, Inc., in the sum of 
$2,000.00, for counsel fees and costs, and shall also be entitledtoa 
judgment against Lesmark, Inc., for the amount of liability incurred 
against the said Walter S. Charron and Marie L. Charron by reason of 
the judgments to be entered herein against them and in favor of the two 
plaintiffs. 

3. The defendant, Edmund W. Dreyfuss, shall be entitled to a judg- 
ment on the cross claim against him by the defendants, Walter S. Char- 
ron and Marie L. Charron. 

4. The defendant, Edmund W. Dreyfuss, shall be entitled to a judg- 
ment on the cross claim against him by the defendant, Lesmark, Inc. 


Edward A. Tamm, Judge 


[Filed Nov. 21, 1962] 


JUDGMENTS 
(Nos. 2364-59 and 3506-59) 


The above-entitled causes of action having come on for trial before 
the Court without a jury, and after a full hearing in open Court and con- 
sideration ‘f the pleadings, the evidence adduced, the stipulations of 
counsel, and the oral arguments of counsel, and the Court having filed 
its findings of fact and conclusions of law herein, it is by the Court on 
this 21st day of November, 1962. 

ORDERED, That the plaintiff, Isabel C. Pryce, havel judgment 
against the defendants, Walter S. Charron, Marie L. Charron and Les- 
mark, Inc., in the sum of Twenty One Thousand Four Hundred Dollars 
($21,400.00), together with interest thereon at the legal rate from the 
date hereof and the costs of this action, and it is, 

FURTHER ORDERED, That the plaintiff, Robert Ash, have judg- 
ment against the defendants, Walter S. Charron, Marie L. \Charron and 
Lesmark, Inc., in the sum of Three Thousand Four Hundred and Seventy 
Two Dollars ($3,472.00), together with interest thereon at the legal rate 
from the date hereof and the costs of this action, and it is, 

FURTHER ORDERED, That the defendants, Walter S. Charron and 
Marie L. Charron, have judgment against the defendant, Lesmark, Inc., 
in the sum of Two Thousand Dollars ($2,000.00), together with interest 
at the legal rate from the date hereof, and it is, 

FURTHER ORDERED, That the defendants, Walter S. Charron and 
Marie L. Charron have judgment against Lesmark, Inc., for the full 
amount of liability incurred against the said Walter S. Charron and 
Marie L. Charron by reason of the aforesaid judgments entered against 
them herein and in favor of the plaintiffs, Isabel C. Pryce and Robert 
Ash, and it is, 

FURTHER ORDERED, That the cross claims of the defendants, 
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Walter S. Charron, Marie L. Charron and Lesmark, Inc., against the 
defendant, Edmund W. Dreyfuss, be and the same are hereby dismis- 
sed, with costs to the defendant, Edmund W. Dreyfuss. 


/s/ Edward A. Tamm 
Judge 


[Filed Dec. 3, 1962] 


ORDER GRANTING LEAVE TO FILE CROSS-C LAIM 
(Nos. 2364-59 and 3506-59) 


Upon consideration of the motion for leave to assert a cross-claim 
against Hartford Accident and Indemnity Company, filed herein on be- 
half of the defendant Lesmark, Inc., in the above-entitled causes, and it 
appearing that no objection has been filed in opposition thereto, it is by 
the Court this 3rd day of December 1962 

ORDERED, that Lesmark, Inc., a defendant in each of the twoabove 
entitled causes be and the same hereby is granted leave to file its cross 
claim herein against the fourth-party defendant Hartford Accident and 
Indemnity Company. 


/s/ Edward R. Walsh 
Judge 


[Filed Dec. 11, 1962] | 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


ISABEL C. PRYCE 
Plaintiff 


Civil Action No. 2364-59 
= Civil Action No. 3506-59 
WALTER S. CHARRON, et al., 
Defendants 
ROBERT ASH 
Plaintiff 
vs. 


WALTER S. CHARRON, et al., 
Defendants 


ANSWER OF FOURTH PARTY DEFENDANT HART- 
FORD ACCIDENT & INDEMNITY COMPANY TO 
CROSS-C LAIM OF LESMARK, INC. 


First Defense 


The claim of defendant Lesmark, Inc. against the fourth party de- 
| 
fendant Hartford Accident and Indemnity Co. is barred by limitations. 


Second Defense 


The claim of defendant Lesmark, Inc. against the fourth party de- 
fendant Hartford Accident and Indemnity Co. is barred by laches. 


Third Defense | 
The cross-claim of the defendant Lesmark, Inc. fails to state a 
cause of action against the fourth party defendant Hartford Accident 


and Indemnity Co. 


Fourth Defense | 


1. The fourth party defendant Hartford Accident and Indemnity Co. 
(hereinafter called Hartford) denies that it was contractually obligated 
| 
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to defendant Lesmark, Inc. to pay for any damages recoverable against 
the defendant Lesmark, Inc. by either Walter S. or Marie L. Charron, 
or Isabel C. Pryce, or Robert Ash. 

a. It further denies that it had any insuring obligation toward the 
defendant Lesmark, Inc. for the operations being performed in the 1900 
block of Eye Street, N.W., Washington, D.C., during July 1959, upon 
which the plaintiffs’ claims against the defendant Lesmark, Inc. were 
predicated. 

3. The fourth party defendant Hartford further denies that the 
third party defendant Harris & Ogus, Inc. had any authority to or did 
in fact bind the! fourth party defendant Hartford for insurance coverage 
of the character and type which would require the fourth party defendant 
Hartford to indemnify the defendant Lesmark, Inc. 

4. The fourth party defendant Hartford denies all other allegations 
of the cross-claim of the defendant Lesmark, Inc. 
HOGAN & HARTSON 


By Paul R. Connolly 
[Certificate of service, Attorneys for Fourth Party Defendant 
Dec. 11, 1962] Hartford Accident and Indemnity Co. 


[Filed Dec. 11, 1962] 


INTERROGATORIES OF FOURTH PARTY DEFENDANT 
HARTFORD ACCIDENT & INDEMNITY COMPANY TO 
THIRD PARTY DEFENDANT HARRIS & OGUS, INC. 


(Nos. 2364-59 and 3506-59) 


To: Harris & Ogus, Inc. 

c/o Galiher & Stewart 

1215 - 19th Street, N.W. 

Washington, D. C. 

The following interrogatories are served upon you, pursuant to 
Rule 33, F.R.C.P. They are to be answered fully in writing by you, 
under oath, within fifteen (15) days of their receipt unless the time is 
otherwise extended by agreement of counsel or order of the Court. 

The information requested in these interrogatories is not only that 
which you possess but also that which is known to your attorneys or 
any other representative of yours. | 

1. The second defense of the answer of Harris & Ogus, Inc. to the 
third party complaint states that Harris & Ogus, Inc. "admits being re- 
quested by the third party plaintiff to secure property damage coverage 
on the then existing Hartford Accident & Indemnity Company compre- 
hensive general liability policy No. 42 MCS 601753; admits advising 
third party plaintiff, Lesmark, Inc., that he was then bound upon this 
additional property damage coverage in accordance with a general 
agent's binding authority." Accordingly, state the following: 

a. Give the name, address and position of responsibility, if known, 
of the person who, on behalf of Lesmark, Inc. requested Harris & Ogus, 
Inc. to secure property damage coverage as alleged in the |foregoing 
portion of your answer. 

b. State the date when such request was made. | 

c. State the place when such request was made. 
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d. State whether the request was in writing or oral. 

e. If in writing, state whether Harris & Ogus, Inc. will provide 
Hartford Accident & Indemnity Co. (hereinafter called Hartford) with a 
copy of the writing. If oral, state whether any contemporaneous memo- 
randum, notation or record was made of the fact of the request, and if 
so whether Hartford will be provided with a copy thereof. 

f. State the name, address and position of the person at Harris & 
Ogus, Inc. who received the request. 

g. State the name, address and position of any person in Harris & 
Ogus, Inc. who made any contemporaneous note or memorandum per- 
taining to the request. 

h. State in detail and by description what records are in the pos- 
session of Harris & Ogus, Inc. to substantiate the fact that any such re- 
quest was made. 

i. State the name and address and position of the person who, as 
you allege, placed this order with Hartford. 

j. State the name, address and position of all persons in the Har- 
ris & Ogus, Inc. organization who have any knowledge pertaining to the 
placement of this alleged order, and state with respect to each whether 
the knowledge is personal or upon information and belief. 

k. State whether the alleged order was placed orally or in writing. 

1. If the order was placed in writing and Harris & Ogus, Inc. has 
a copy thereof, state whether Harris & Ogus, Inc. will provide Hartford 
with a copy thereof. 

m. If in writing, state the addresses to whom the written order was 
sent. 

n. If the alleged order was orally placed, state the name and ad- 
dress of the person in the Hartford organization to whom the person 
placing the order spoke. Further state whether the communication was 
by telephone or in person. 

o. State the date on which the order, whether written or oral, was 
placed. 
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p. If oral, state whether any contemporaneous memorandum, nota- 
tion or record was made of the fact and further state whether Harris & 
Ogus, Inc. will provide Hartford with a copy thereof. 

q. State the name, address and position of the person in Harris & 
Ogus, Inc. who advised "third party plaintiff Lesmark, Inc. that he was 
then bound upon this additional property damage Cera in accordance 
with a general agent's binding authority." 

r. State who the word "he" refers to in the foregoing quoted ma- 
terial. 

s. State the date on which such advice was given. | 

t. State whether the advice given Lesmark, Inc. a done orally 
or in writing. 

u. If in writing, state whether Harris & Ogus, Inc. has a copy of 
the communication and whether it will provide Hartford with a copy 
thereof. 

v. If oral, state whether any contemporaneous memorandum, no- 
tation or record was made of the fact; the name and address of the per- 
son making it, and whether Harris & Ogus, Inc. will provide Hartford 
with a copy thereof. 

w. State what you understand to be "a general agent's binding au- 
thority"’ and give the reference to the contractual documents between 
Hartford and Harris & Ogus, Inc. which you contend supports this in- 
terpretation. 

2. State the names and addresses of all insurance Companies for 
whom you acted as either a special or general agent during the year 
1959. | 

3. State precisely and in detail all insurance coverage which Har- 
ris & Ogus, Inc. wrote for Lesmark, Inc. in 1959, giving|the name and 
address of the company in which the insurance was written; the amount 
of premium collected, and a description of the insurance) provided. 

4. State the length of time for which Harris & Ogus, Inc. had been 
writing insurance for Lesmark, Inc. or Michael Abrams. 
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5. State the name and address of the company with whom you 
placed a comprehensive liability policy for Lesmark, Inc. or Michael 
Abrams, for each and every year you had written such coverage for 


either of them. 

a. State with respect to each policy year whether property damage 
liability was included in such a comprehensive general liability policy, 
and further state whether each of such policies included coverage for 
collapse or damage to buildings due to excavation. 

b. With respect to each such policy, state the total policy premium 
and show the particular premium for each type of coverage. 

6. State whether or not Harris & Ogus, Inc. in 1959 billed Les- 
mark, Inc. for property damage coverage under the comprehensive 
general liability policy referred to. 

a. State date on which bill was rendered. 

. State the name and address of the person rendering it. 

. State whether Lesmark, Inc. paid the bill. 

. State the name and address of the person paying the bill. 

. State the date on which Harris & Ogus, Inc. collected the prem - 
jum. 

f. State whether Harris & Ogus, Inc. will provide Hartford with a 
copy of any billing statement referred to in the previous question. 

g. State whether all or any part of the premium for such property 
damage covered was remitted to Hartford. 

h. State the name and address of the person making the remittance, 
the date thereof, and describe what records are in the possession of 
Harris & Ogus, Inc. which would demonstrate the sending of such a re- 
mittance. 

7. Describe in detail what documentation was sent to Lesmark, 
Inc. indicating 'the nature and extent of the coverage which Lesmark, 
Inc. had under Hartford's comprehensive general liability policy here- 
tofore referred to. 

8. Describe by date, author and brief description every piece of 
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| 
documentation in the possession of Harris & Ogus, Inc. pertaining to 
placing with Hartford insurance covering any and all operations and ac- 
tivities of either Lesmark, Inc. or Michael Abrams. 

9. State whether or not Harris & Ogus, Inc. in the year 1959 is- 
sued any certificates of insurance to any third person evidencing prop- 
erty damage coverage in Lesmark, Inc. If so, name each'such third 
person, give the date such a certificate was issued, the name and ad- 
dress of the person issuing it, and the name and address of the third 
person to whom it was issued. | 

a. State whether in 1959 Harris & Ogus, Inc. refused|to issue any 
such certificates of insurance. If so, state the date when the refusal 
was made and the name and address of the person making!the refusal 
and the name and address of the third party who was refused. 

b. Describe in detail what documentation is in possession of Har- 
ris & Ogus, Inc. pertaining to each transaction having to do with the is- 
suance of a certificate of insurance with respect to each occasion on 
which a request was made. 


HOGAN & HARTSON 


/s/ Paul R. Connolly 
Attorneys for Fourth Party Defendant 


[Certificate of Service, 11 Dec. 1962] 


[Filed Dec. 11, 1962] 


INTERROGATORIES OF FOURTH PARTY DEFENDANT 
HARTFORD ACCIDENT & INDEMNITY COMPANY TO 
DEFENDANT LESMARK, INC. 


(Nos. 2364-59 and 3506-59) 


To: Lesmark, Inc. 
c/o Samuel Barker and Maurice Friedman, PERE os 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 


The following interrogatories are served upon you, pursuant to 
Rule 33, F.R.C.P. They are to be answered fully in writing by you, un- 
der oath, within fifteen (15) days of their receipt unless the time is 
otherwise extended by agreement of counsel or order of the Court. 

The information requested in these interrogatories is not only that 


which you possess but also that which is known to your attorneys or any 
other representative of yours. 

1. In paragraph 3 of your cross-claim against Hartford Accident 
and Indemnity Company (hereinafter called Hartford) you allege that 
Harris & Ogus, Inc. "agreed to secure insurance for . . . Lesmark, Inc. 
which would pay on behalf ofthe insured all sums which [Lesmark] shall 
become legally obligated to pay as damages for all bodily injury or in- 
jury to or destruction of property, including the loss of use thereof, 
caused by [Lesmark]; said insurance was to provide coverage to the ex- 
tent of $100,000. for property damage .. .''". Accordingly, answer the 
following: 

a. State the date on which Harris & Ogus, Inc. "agreed" to secure 
such insurance. 

b. State the name, address and position of responsibility of the 
person who on behalf of Lesmark, Inc. requested this insurance. 

c. State the form of request, whether oral or in writing. 
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d. If oral, state whether any contemporaneous memorandum, nota- 
tion or record was made of that fact of the request. 

e. Statethe name, address and position of responsibility of the per-- 
son who made any such contemporaneous memorandum, ae or 
record. 

f. State whether Lesmark, Inc. will provide Hartford with a copy 
of any writing pertaining to said request. 

g. State the manner in which Harris & Ogus, Inc. "agreed" to se- 
cure insurance for Lesmark, Inc. of the type and character indicated 
in the above quoted language. 

h. State whether the response of Harris & Ogus, Inc. was oral or 
in writing. 


i. If in writing, state the name and address of the person in Har- 
ris s Se Inc. who authored the writing. 
. If oral, state the name and address of the person in Harris & 
fee Inc. who made the response. In this connection, further state 


whether as a result of the oral response any person, on behalf of Les- 
mark, Inc., made any contemporaneous memorandum, notation or rec- 
ord. | 

k. State the date on which Harris & Ogus, Inc. "agreed" to provide 
insurance of the type heretofore quoted in your cross-claim. 

1. Describe in detail what documentation is in your possession evi- 
dencing the fact that Harris & Ogus, Inc. "agreed" to secure such in- 
surance. | 

m. Did Harris & Ogus, Inc. submit a bill for premiums for the in- 
surance which you allege it "agreed" to provide? | 

n. State the date of that bill. 

o. State whether or not Lesmark, Inc. paid that bill and the date 
of payment. Further indicate whether the payment was by cash or 
check. | 

p. State whether there was delivered to Lesmark, Inc. the policy 
of insurance or any other documents evidencing insurance. If so, de- 
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scribe with particularity that which was received and the date on which 
it was received. 
q. State who has present custody of the documents just referred 


to. 

2. State the kind and character of insurance carried by Lesmark, 
Inc. for each of the five years preceding 1959, and state the name of the 
agent with whom Lesmark, Inc. dealt in securing such insurance, and 
the name of each company issuing an insurance policy. 

3. State whether during the year 1959 Lesmark, Inc. requested 
either Harris & Ogus, Inc. or Hartford to provide a certificate evi- 
dencing insurance coverage to any third party. 

a. Describe each such request by giving the date it was made, the 
nature of the certificate requested, the third party to whom the certifi- 
cate was to be sent, and state with respect to each such request whether 
or not the certificate was issued or refused. 

4. State whether or not during the years 1955, 1956, 1957, 1958 and 
1959 you requested property damage coverage or coverage against build- 
ing collapse or damage due to excavation from any insurance agency or 
company. 

a. Give the specific time such request was made and state whether 
or not it was granted or refused, and whether or not an additional pre- 
mium was charged and paid for. 

5. State whether Lesmark, Inc. requested Harris & Ogus, Inc. to 
secure property damage coverage after having been issued the then ex- 
isting Hartford comprehensive general liability policy No. 42 MCS 60- 
1753. 

a. If so, state the date or dates on which such requests were made. 

b. State the response to each such request made by Harris & Ogus, 
Inc., and identify the person making the response. 

6. Did Harris & Ogus, Inc. ever notify Lesmark, Inc. that Les- 
mark, Inc. did not have property damage coverage to cover the claims 
of Isabel C. Fenton and Robert Ash, or to cover claims of that type or 


character? 
a. If so, identify the person in the Harris & Ogus, Inc. organiza - 
tion who made such statements and the date or dates on which they were 
made. If any such statement was made, state what efforts were made 
by Lesmark, Inc. to secure such coverage, giving the dates each such 
effort was made. 


HOGAN & HARTSON 


/s/ Paul R. Connolly 
Attorneys for Fourth Party Defendant Hartford 
Accident and Indemnity Co. 


[Certificate of Service, 11 Dec. 1962] 


[Filed Mar. 11, 1963] 


ANSWERS TO INTERROGATORIES OF FOURTH 
PARTY DEFENDANT HARTFORD ACCIDENT & 
INDEMNITY COMPANY TO DEFENDANT LES- 
MARK, INC. 


(Nos. 2364-59 and 3506-59) 


SS: 


MICHAEL M. ABRAMS, President of Lesmark, Inc., first being 
duly sworn according to law, on oath makes the following answers to 
the interrogatories heretofore propounded to it in this cause: 

1. a. February 11, 1959, or several days prior thereto. 

b. Michael M. Abrams, President of Lesmark, Inc. 

c. Oral. 

d. Was informed by Harris & Ogus, Inc., that it had changed its 
records to reflect the new coverage. 


e. 
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Harold Feinman, office manager, Harry Harris and Walter Ogus, 


partners in Harris & Ogus, Inc., all advised affiant that change was 


made. 


f. 
g. 
h. 
i. 
j. 
k. 


lL 


m. 


n. 


See c. 

They said "you are covered". 

Both. 

Harold Feinman. 

Harold Feinman, none. 

February 11, 1959. 

Certificate of Insurance issued to Pepco. 
Yes. 


All bills from 2/59 to 9/30/59 reflected similar coverage and 


premiums paid. The 9/30/59 bill did not. 


oO. 


All bills paid by check and Harris & Ogus, Inc., has records -- 


payment dates 4/29/59, 6/11/59, 2/10/60. 


p- 


No new document received because Harris & Ogus, Inc., advised 


master policy amended as indicated above. Master policy received 8/- 


26/58. 
q- 
= 
3 
a. 
b. 


Samuel Barker. 


All handled by Harris & Ogus, Inc., and they have records. 
Yes. 


2/11/59 Pepco issued certificate of insurance. 
Approximately 6/59 Bladen Realty Corp. issued certificate of 


insurance. 

c. Approximately 5/59 Rockville Volunteer Fire Department is- 
sued certificate of insurance. 

d. 7/20/59 Walter S. Charron -- Harris & Ogus, Inc., advised af- 
fiant it issued certificate. 

4. 1959 only. 

a. See 3 above, premium charged and paid for all jobs. 

5. Yes. 

a. See 1 above. 


/s/ Michael M. Abram 
President 


[Jurat] 
[Certificate of Service, 8 Mar. 1963] 


[Filed Nov. 14, 1964] | 


ANSWERS OF DEFENDANT AND THIRD PARTY 
PLAINTIFF, HARRIS & OGUS, INC., TO INTER- 
ROGATORIES 


No. 2364-59 


1. Rather than a comprehensive general liability policy being in- 
volved in this case, it was a Manufacturers and Contractors liability 
policy. 

a. Either Michael M. Abrams, President of Lesmark, or Mrs. Ru- 
bin, an employee of Lesmark. 

b. The exact date of request from Lesmark to Harris & Ogus can- 
not be determined, but according to the file, the order was placed on 
February 11, 1959. 

c. Presumably from Abrams' office. | 

d. Oral. 

e. There is a memorandum in the file to Hartford Accident & In- 
demnity. 

f. It is believed to be Mrs. A. Patricia Taylor, 431 Fairfax Road, 
Alexandria, Virginia. 

g. Mrs. A. Patricia Taylor. 
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h. Assuming substantiation is required, there was a memorandum 
written February 11th, as described. 

i. Mrs. A. Patricia Taylor. 

j. Mrs. A. Patricia Taylor, personal, and upon information and be- 
lief; Mr. Harold Fineman, 9729 Hedin Drive, Silver Spring, Maryland, 
upon information and belief. 


k. In writing. 

l. Yes. 

m. 1000 Vermont Avenue, N.W., Washington, D.C. 

n. Subsequent to the written order, there were several telephone 
conversations between Mrs. Taylor and representatives of the Hartford 
organization. 

o. 2/11/59. 

- Yes. 

-. Mrs. A. Patricia Taylor, or Mr. Harold Fineman. 
. Mr. Michael Abrams, or Mrs. Rubin. 

- See "t"’ below. 

t. Orally. When the assured placed the order, he assumed that he 
was bound. It'is the policy of Harris & Ogus to lead our assureds to 
believe that they are so bound. 

u. No written notification. 

v. See answer to "'t" above. 

w. Any coverage coming within the contractual agreement with the 
company and the Harris & Ogus Agency falls within the binding author- 
ity of the Agency, except for certain specific coverages and lines which 
the Company forbids the agent to bind. 

2. Hartford Accident & Indemnity Company, Hartford, Connecticut; 
Hartford Fire, Hartford, Connecticut; St. Paul Fire & Marine, St. Paul, 
Minnesota; Aetna Insurance Group, Hartford, Connecticut; Fidelity- 
Phoenix Insurance Company, New York, New York; New York Fire In- 
surance Company, New York, New York; Camden Fire Insurance Com- 
pany, Camden, New Jersey; Providence-Washington Insurance Co., Pro- 
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vidence, R. I.; National Union Insurance Company of D.C., Washington, 
D. C.; Merchants and Manufacturers Insurance Company, New York, 
New York. 
3. 2/6/59, Construction Bond, PEPCO Company, Hartford A&I, 
$235.90. 
6/11/59, hold-up, Hartfcrd, $22.00. | 
6/26/59, Builder's Risk, Merchant and Manufacturers Company, 
$255.01. 
8/21/59, Workmen's Compensation, Aetna Insurance Company, 
$747.75 deposit. 
8/21/59, M and C liability policy, Aetna, $296.40 deposit. 
The above are in addition to the policy involved. | 
4. Since April 1957, when the firm of Harris & Ogus was founded. 
For the previous ten years, Mr. Harry L. Harris, one ofthe founders of 
Harris & Ogus had been writing insurance for Lesmark, Inc., or Mi- 
chael Abrams. 
5. Hartford A & I MCS policy 8/26/56 through 1957; 8/26/57 
through 1958; 8/26/58 through 1959. 
a. There was no property damage liability included in any of the 
policies as set forth above, with the exception of the addition of this 
coverage to the policy issued 8/26/58, when such coverage was added 
in mid-term, February 11, 1959. None of these listed policies included 
coverage for collapse or damaged buildings due to excavation. 
b. Hartford A & I had the final audits on these figures. 
6. We only billed PD coverage for specific jobs as ree to us by 
Hartford A & I after claim had happened. 
a. After expiration of policy on audit. 
b. Agency. 
c. Yes. 
d. Lesmark, Inc. 
e. A check was received from Lesmark in October of 1960, for 
payment of premiums on this and other policies of insurante. 


f. Yes. 

g. Yes. 

h. Agency Account Current Sheets of which the Hartford office has 
copies. 

7. This was the standard M and C policy. There was no documen- 
tation other than the policy itself. 

8. Memorandum of 2/11/59, previously referred to; notation of 
follow-up; certificate of insurance on two jobs dated June and July 1959, 
since we assumed that there was coverage. 

9. Yes. Dixie Janitor Supply Warehouse, 210 Massachusetts Ave- 
nue, N.W., 6/8/59 and 7/6/59. Rockville Volunteer Fire Department, 
22 South Perry Street, Rockville, Maryland, 6/18/59. Believed to be 
Mrs. A. Patricia Taylor. 

a. No. 

b. The documents as described above. 


HARRIS & OGUS, INC. 


By /s/ Harold Feinman 
Vice President 


[Jurat] 


[Certificate of Service, 13 Nov. 1964] 


[Filed May 8, 1964] 
JUDGMENT ON CROSS-C LAIM IN FAVOR 


OF 


DEFENDANTS WALTER S. CHARRON AND MARIE 
L. CHARRON AGAINST DEFENDANT LESMARK, INC. 


(No. 2364-59) | 


It appearing to the Court that by the certified copy of the opinion 
and judgment of the United States Court of Appeals for the District of 
Columbia Circuit, filed herein April 29, 1964, that the judgment of this 
Court entered herein November 21, 1962, by which defendants Walter 
S. CharronandMarie L. Charron were awarded judgment ontheir cross- 
claim against defendant Lesmark, Inc., for the full amount of liability 


incurred against the said Walter S. Charron and Marie 


L. Charron by 


reason of the judgment entered against them herein in favor of the plain- 
tiff, has been duly affirmed, and it appearing to the Court that defend- 
ants Walter S. Charron and Marie L. Charron have heretofore on May 


22, 1963, paid and satisfied in full the judgment in favor of the plaintiff 
in the principal amount of $21,400.00, court costs of $13.00 and inter- 


est of $588.50, as evidenced by praecipe of the plaintiff 


filed herein, 


and that defendants Walter S. Charron and Marie L. Charron are there- 
by entitled to the entry of a money judgment herein for the aggregate of 
the aforementioned amounts against the defendant Lesmark, Inc., it is, 


by the Court, this 8th day of May, 1964, 

ADJUDGED and ORDERED that judgment be, and it 
tered in favor of defendants Walter S. Charron and Mari 
against defendant Lesmark, Inc., in the sum of $22,001. 
est thereon from May 22, 1963, together with their taxal 
that they have execution therefor. 


/s/ Edward A. Tam 
Judge 


is hereby en- 
ie L. Charron 
50, with inter- 
ble costs, and 


[Filed May 8, 1964] 


JUDGMENT ON CROSS-CLAIM IN FAVOR OF 
DEFENDANTS WALTER S. CHARRON AND 
MARIE L. CHARRON AGAINST DEFENDANT 
LESMARK, INC. 

(No. 3506-59) 


It appearing to the Court that by the certified copy of the opinion 
and judgment of the United States Court of Appeals for the District of 
Columbia Circuit, filed herein April 29, 1964, that the judgment of this 
Court entered herein November 21, 1962, by which defendants Walter 
S. Charronand Marie L. Charronwere awarded judgment ontheir cross- 
claim against defendant Lesmark, Inc., for the full amount of liability 
incurred against the said Walter S. Charron and Marie L. Charron by 
reason of the judgment entered against them herein in favor ofthe plain- 
tiff, has been duly affirmed, and it further appearing to the Court that 
defendants Walter S. Charron and Marie L. Charron have heretofore 
on May 22, 1963, paid and satisfied in full the judgment in favor of the 
plaintiff in the principal amount of $3,472.00, court costs of $13.00 and 
interest of $95.48 as evidenced by praecipe of the plaintiff filed herein, 
and that defendants Walter S. Charron and Marie L. Charron are there- 
by entitled to the entry of a money judgment herein for the aggregate of 
the aforementioned amounts against the defendant Lesmark, Inc., it is, 
by the Court, this 8th day of May, 1964, 

ADJUDGED and ORDERED that judgment be, and it is hereby en- 
tered in favor of defendants Walter S. Charron and Marie L. Charron 
against defendant Lesmark, Inc., in the sum of $3,580.48, with interest 
thereon from May 22, 1963, together with their taxable costs, and that 
they have execution therefor. 


/s/ Edward A. Tamm 
Judge 


[Certificate of Service, 5 May 1964] 


[Filed Oct. 19, 1964] 


PRETRIAL STATEMENT OF FOURTH-PARTY 
DEFENDANT HARTFORD ACCIDENT & 
INDEMNITY COMPANY 


No. 3506-59 


The fourth-party defendant, Hartford Accident & Indemnity Com- 
pany, suggests preliminarily that, since the action between the original 
parties to this cause, which has been severed from the claims against 
the third and fourth-party defendants, is now completed, the name of 
the present action be changed, and that, by agreement of the parties, it 
contain one civil action number. 

The defendant, Hartford Accident & Indemnity Gonna: denies any 
liability to the third-party plaintiff, Lesmark, Inc. since it did not con- 
tract to furnish to Lesmark, Inc. either property damage insurance cov- 
erage or any insurance coverage which covered injury or destruction of 
property arising out of the collapse of or structural injury to any build- 
ing or structure due to excavation, including borrowing, filling or back- 
filling in connection therewith, or to tunneling, pile driving, cofferdam 
work or.caisson work or to moving, shoring, underpinning, raising or 
demolition of any building or structure or removal or re-building of 
any structural support thereof, nor did it provide insurance coverage 
for injury to or destruction of wires, conduits, pipes, mains, sewers or 
other similar property, or any apparatus in connection therewith, below 
the surface of the ground, if such injury or destruction is caused by and 
occurs during the use of mechanical equipment for the purpose of exca- 
vating or drilling, or to injury to or destruction of property at any time 
resulting therefrom. 

The defendant, Hartford Accident & Indemnity Company, denies any 
liability as fourth-party defendant to the fourth-party DRE Harris 
& Ogus, Inc., upon the ground that: 

1. Harris & Ogus, Inc. was not authorized to provide general prop- 
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erty damage insurance to Lesmark, Inc. 

2. Harris & Ogus, Inc. did not request either property damage in- 
surance for Lesmark, Inc. for its operations on Eye Street, N. W., on 
July 29, 1959, nor did it request insurance from Hartford for injury to 
or destruction of any property arising out of the collapse of or struc- 
tural injury to any building or structure due to excavation, including 
borrowing, filling or back-filling in connection therewith, or to tunnel- 
ing, pile driving, coffer-dam work or caisson work or to moving, shor- 
ing, underpinning, raising or demolition of any building or structure or 
removal or re-building of any structural support thereof, nor did it pro- 
vide insurance coverage for injury to or destruction of wires, conduits, 
pipes, mains, sewers or other similar property, or any apparatus in 
connection therewith, below the surface of the ground, if such injury or 
destruction is caused by and occurs during the use of mechanical equip- 
ment for the purpose of excavating or drilling, or to injury to or de- 
struction of property at any time resulting therefrom. 

The defendant, Hartford Accident & Indemnity Company, further - 
more, states that, if any error or omission on the part of Harris & 
Ogus, Inc. causes Hartford Accident & Indemnity Company to be held 
liable to Lesmark, Inc., such error or omission by an agent of Hartford 
Accident & Indemnity Company would entitle Hartford Accident & In- 
demnity Company to exoneration from Harvis & Ogus, Inc. 


REQUESTED STIPULATION 


That Lesmark, Inc. provide, within two weeks, to counsel for third- 
party and fourth-party defendants copies of all insuring documents and 
other writings upon which it intends to rely in the prosecution of its 
claim. 

HOGAN & HARTSON 
/s/ Paul R. Connolly 


Attorneys for Fourth-Party Defendant, Hartford 
Accident & Indemnity Company 


[Certificate of Service, 19 Oct. 1964] 


[Filed Oct. 23, 1964] : 
PRE-TRIAL STATEMENT OF THIRD PARTY DEFENDANT 

AND FOURTH PARTY PLAINTIFF, HARRIS & OGUS, INC. 

(No. 2364-59) 


This third party defendant and fourth party plaintiff ladmits being 
engaged in the insurance business and that at the time and place as al- 
leged was a general agent of the Hartford Accident & Indemnity Com- 
pany; it admits being requested by the third party plaintiff, Lesmark, 
Inc., to secure property damage coverage on the then existing Hartford 
Accident & Indemnity Company Policy No. 42 MCS 601753; admits that 
it placed this order for property damage coverage with its principal, 
the fourth party defendant, Hartford Accident & Indemnity Company; 
admits advising third party plaintiff, Lesmark, Inc., that it was then 
bound upon this property damage coverage in accordance with a general 
agent's binding authority. | 

This third party defendant and fourth party plaintiff, Harris & Ogus, 
Inc., has brought in the Hartford Accident & Indemnity Company, a cor- 
poration, as a fourth party defendant in this matter, averring that if the 
allegations of the original complaint and third party complaint are es- 
tablished and that the said fourth party defendant, Hartford Accident & 
Indemnity Company, a corporation, had, in fact, issued no policy of in- 
surance to defendant and third party plaintiff, Lesmark, Inc., a corpo- 
ration, then said fourth party defendant, Hartford Accident & Indemnity 
Company, breached its contract with its general agent, the third party 
defendant and fourth party plaintiff, Harris & Ogus, Inc.,/ and/or, al- 
ternatively, the failure to issue said policy of insurance was the result 
of the carelessness and negligence of the fourth party defendant, Hart - 
ford Accident & Indemnity Company, which breach of contract and care- 
lessness and negligence has caused the third party defendant and fourth 
party plaintiff, Harris & Ogus, Inc., to be named as a ae party de- 
fendant in this action. 
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The aforesaid third party defendant and fourth party plaintiff, Har- 
ris & Ogus, Inc. has incurred substantial expenses in defending this li- 
tigation and in the event a judgment is secured against this third party 
defendant and fourth party plaintiff, Harris & Ogus, Inc., in this litiga- 
tion, this third party defendant and fourth party plaintiff will be dam- 
aged in whatever amount is secured as a judgment against it, plus cost 
of defense and counsel fees. 

WHEREFORE, this third party defendant and fourth party plaintiff, 
Harris & Ogus, Inc., demands judgment of and against the fourth party 
defendant, Hartford Accident & Indemnity Company, a corporation, for 
any and all sums that may be adjudged against it in favor of the third 
party plaintiff, Lesmark, Inc., plus costs and expenses incurred in the 
defense of this! action, including reasonable attorneys' fees. 


GALIHER, STEWART & CLARKE 


By /s/ Frank J. Martell 
Attorneys for Third Party Defendant and Fourth 
Party Plaintiff, Harris & Ogus, Inc. 


[Certificate of Service, 21 Oct. 1964] 


[Filed Oct. 23, 1964] 
PRETRIAL PROCEEDINGS No. 2364-59 
No. 3506-59 
: Oct. 22, 1964 

Action to recover damages for breach of contract. : 

THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: It is agreed that action No. 3506- 
99 may be, and it is hereby, dismissed, all of the claims being merged 
into action No. 2364-59. It is further agreed that the caption of the case 


STATEMENT OF NATURE OF CASE: 
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| 

may be and it hereby is changed to Lesmark, Inc., Plaintiff vs. Harris 
and Ogus, Inc., Defendant and Cross-Plaintiff against Hartford Acci- 
dent and Indemnity Company, Defendant. 

It is agreed that in the two Civil Action actions, to which reference 
has heretofore been made, there were judgments entered against Les- 
mark, Inc. which Lesmark was obligated to pay on behalf of Isabele C. 
Pryce in the amt. of $21,400. | 

and in favor of Robert Ash in the amt. of $3,472 

and attorney's fee in favor of Walter S. Charron 

against Lesmark in the amt. of $2,000 

or a total of $26,872.00. 


Harris & Ogus, Inc., at all pertinent times, were engaged in the 
insurance business, and at times, placed policies of insurance obtained 
by it in or with the D Hartford Accident and Indemnity Co., a Connecti- 
cut corp. which, at all pertinent times, was engaged in business in the 
Dof C. 

The U.S. Ct. of Appeals for the D of C, decided certain aspects of 
the aforenamed cases on Apr. 9, 1964, No. 17739-40. | 


PLAINTIFF CLAIMS that Harris & Ogus, Inc., as insurance agents 
for it, agreed to secure appropriate insurance coverage to protect Les- 
mark, Inc. against claims asserted by reason of negligent construction 
or excavation on certain property on Eye St., N.W., Wash,, D. C., and 
Harris & Ogus had advised Lesmark, Inc. that it had secured such in- 
surance coverage from Hartford Accident and Indemnity Co. (herein- 
after Hartford"). 

P asserts that Harris & Ogus, Inc. was a general agent of Hartford 
authorized to bind Hartford to cover any liability of Lesmark in the type 
of operation which resulted in its being compelled to pay the judgments 


referred to above. 

Further, Harris & Ogus held itself out as an authorized agent of 
Hartford and had ostensible authority to act for Hartford. 

Lesmark's claim against Harris & Ogus is based on the theory that 
they agreed to secure appropriate insurance coverage and failed to do 
so. 

The claim against Hartford is based upon the theory that Harris & 
Ogus did in fact secure appropriate insurance from Hartford and that 
Hartford breached its obligation under the insurance policy to indem- 
nify Lesmark. 

P claims damages against Harris & Ogus, Inc. or Hartford or both 
for the amount of the judgments entered against Lesmark in the two ac- 
tions referred to above, to wit, $26,872 plus interest and costs. 

In addition, Lesmark seeks legal fees in the amt. of $8,000 to the 
date of this order for the defense and prosecution of the various actions 
involved therein. 


DEFENDANT and THIRD PARTY PLAINTIFF, Harris & Ogus, Inc., 
BOTH IN DEFENSE OF THE CLAIM OF LESMARK, INC. AND IN SUP- 
PORT OF ITS CLAIM AGAINST HARTFORD, admits being requested 
by Lesmark, Inc. to secure property damage coverage on the then-ex- 
isting Hartford Accident & Indemnity Co. Policy No. 42 MCS 601753; 
admits that it placed this order for property damage coverage with its 
principal, Hartford Accident & Indemnity Co.; admits advising P. Les- 
mark, Inc. that it (Lesmark) was then bound upon this property damage 
coverage in accordance with a general agent's binding authority. 

Further asserts that if the allegations of P are established and that 
Hartford had,'in fact, issued no policy of insurance to D and Lesmark, 
Inc., then Hartford breached its contract with its general agent, Harris 
& Ogus, Inc., and/or, alternatively, the failure to issue said policy of 
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insurance was the result of the carelessness and negligence of Hart- 
ford, which breach of contract and carelessness and negligence has 
caused Harris & Ogus, Inc. to be named as a defendant in this action. 

Harris & Ogus, Inc. has incurred substantial expenses in defending 
this litigation and in the event a judgment is secured against Harris & 
Ogus, Inc. in this litigation, it will be damaged in whatever amount is 
secured as a judgment against it, plus cost of defense and counsel fees. 

Harris & Ogus demands judgment of and against Hartford for any 
and all sums which may be adjudged against it in favor of Lesmark, 
plus costs and expenses incurred in defense of this action, including 
reasonable attorney's fees. | 

Harris & Ogus asserts that Hartfordis estopped from denying that 
Harris & Ogus was its general agent because both prior and subsequent 
to July 27, 1959, Hartford issued certificates of insurance for property 
damage coverage indemnifying Lesmark on other projects. 

Harris and Ogus further contends that even if the certificate of in- 
surance covering property damage had been issued, such a certificate 
of insurance would not have covered the type of loss out of which the 
judgments upon which this action is now based, arose. See policy ex- 
clusions, B,C,D,E,L,M. 

DEFENDANT HARTFORD denies any liability to Lesmark, Inc. 
since it did not contract to furnish to Lesmark, Inc. either property 
damage insurance coverage or any insurance coverage which covered 
injury or destruction of property arising out of the collapse of or struc- 
tural injury to any building or structure due to excavation, in including 
borrowing, filling or back-filling in connection therewith, or to tunnel- 
ing, pile driving, coffer-dam work or caisson work or to moving, shor- 
ing, underpinning, raising or demolition of any building or structure or 
removal or re-building of any structural support thereof, nor did it 
provide insurance coverage for injury to or destruction of wires, con- 
duits, pipes, mains, sewers or other similar property, or any appara- 
tus in connection therewith, below the surface of the ground, if such in- 


JA 60 


jury or destruction is caused by and occurs during the use of mech- 
anical equipment for the purpose of excavating or drilling, or to injury 
to or destruction of property at any time resulting therefrom. 

Hartford contends that it is responsible to Lesmark only inaccord- 
ance with the terms and provisions of a policy of insurance designated 
MCS 601753 and endorsements from time to time made thereto. 

It further denies that it is liable to Lesmark on account of any ap- 
parent or ostensible agency in Harris & Ogus. It says that Harris & 
Ogus was authorized to act as agent for it only in accordance with an 
agency agreement dated Apr. 1, 1957. 

Hartford further contends that Lesmark was not liable for the in- 
juries and damages sustained by Ps Pryce and Ash because the judg- 
ments entered against Lesmark are not binding on it; that in any event, 
Hartford is not liable for attorney's fees either as to Charron or as to 
Lesmark. Finally, Hartford contends that Lesmark has not mitigated 
its damages, and therefore, it is not entitled to interest, costs, appel- 
late charges, etc. 

Hartford denies liability as to Harris & Ogus, Inc. upon the grounds 
that Harris & Ogus was not authorized to provide gen. property damage 
insurance to Lesmark, Inc. 

Harris & Ogus, Inc. did not request either property damage insur- 
ance for Lesmark, Inc. for its operations on Eye St., N.W., on July 29, 
1959, nor did it request insurance from Hartford for injury to or de- 
struction of any property arising out of the collapse of or structural 
injury to any building or structure due to excavation, including borrow- 
ing, filling or back-filling in connection therewith, or to tunneling, pile 
driving, coffer-dam work or caisson work or to moving, shoring, un- 
derpinning, raising or demolition of any building or structure or re- 
moval or re-building of any structural support thereof, nor did it pro- 
vide insurance coverage for injury to or destruction of wires, conduits, 
pipes, mains, sewers or other similar property, or any apparatus in 
connection therewith, below the surface of the ground, if such injury or 
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destruction is caused by and occurs during the use of mechanical equip- 
ment for the purpose of excavating or drilling, or to injury to or de- 
struction of property at any time resulting therefrom. 
Hartford denies any obligation to pay litigation expense to Harris 
& Ogus; denies any obligation to make indemnity. 
Hartford further contends that the extent of the agency of Harris & 
Ogus is as contained in the agency agreement of April 1, 1957 between 
it and Harris & Ogus. 
Hartford furthermore states that, if any error or omission on the 
part of Harris & Ogus, Inc. causes Hartford to be held liable to Les- 
mark, such error or omission by an agent of Hartford would entitle 
Hartford to exoneration from Harris & Ogus, Inc. 
| 
| 
Harris & Ogus and Hartford each adopt defenses set out herein- 
above by the other not specifically included in the ee set out in 
their respective statements, if appropriate. 


Harris & Ogus also asserts that Lesmark is not the real party in 
interest entitled to sue in this case. 


STIPULATIONS 


The parties agree to file with the Clerk of the Court and to mutu- 
ally exchange, on or before Nov. 15, 1964, a list of the names and ad- 
dresses of all witnesses known to them, including expert witnesses, who 
have knowledge of any aspect of this case indicating those who may be 
used at the trial. Impeachment witnesses are not to be included. 

Counsel for Harris & Ogus agrees to supply to the Clerk of Ct. and 
counsel for Hartford on or before Nov. 15, 1964, a written| statement as 
to whether Harris & Ogus requested Hartford to cover by a policy of 
insurance any liability or Lesmark for excavation at the Eye St. locus 
and if such request was made, the date of and by whom said request was 
made. 
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Following may pe admitted in evidence without formal proof, sub- 
ject to all legal objections: p-1, P-2, p-3 which is the policy of insur- 
ance issued to Lesmark, Inc. by Hartford; p-1. 

Counsel for Harris & Ogus will answer interrogatories filed by 
Hartford on Dec. 11, 1962, on or before Nov. 15, 1964, or it is recom~ 
mended that Harris & Ogus' claim against Hartford be dismissed. 

Counsel for Hartford desires to take the depositions of Mrs. A. 
Patricia Taylor, and Harold Fineman of the Harris & Ogus Company. 

Counsel for Harris & Ogus desires to take the depositions of Mr. 
James Cassidy, Paul Snodgrass, Wm. Winstead, Robert Bilbrey, Mrs. 
Delacey, all of whom were employees of Hartford. 

These depositions may be taken provided however, no delay in the 
trial of the case results therefrom. 

The Examiner has requested counsel for the parties to appear at 
trial with the maximum amount of authority to settle this case which 
will be allowed them by their principals. 


eae 
pretrial Examiner 


[Filed March 19, 1965] 


MOTION TO INTERVENE 
(Nos. 2364-59 and 3506-59) | 


Defendants Walter S. and Marie L. Charron move the Court for 
leave to intervene in the third party actions herein which were severed 
from the main action before the trial thereof pursuant to the provisions 
of Rule 24(a) F.R.C.P. and for reasons therefor say: 

1. Defendant Lesmark, Inc. filed a third party complaint against 
third party defendant Harris & Ogus, Inc., which in turn filed a fourth 
party complaint against Hartford Accident & Indemnity Company, both 
seeking indemnity of any sums rendered against them in|/the main ac- 
tion. In the third party complaint it is alleged that the third party de- 
fendant failedto provide the requested insurance coverage forthe claims 
asserted in the complaint. It is further alleged that third party defend- 
ant Harris & Ogus, Inc., an agent for the fourth party defendant Hart- 
ford Accident & Indemnity Company, had placed with that company an 
order for a policy of insurance to cover the claims asserted in the com- 
plaint. | 

2. The trial of the main action culminated in a judgment in the 
Pryce case in the principal amount of $21,400, court costs of $18.00 
and in the Ash case in the principal amount of $3,472. 00, and court costs 
of $13.00. These judgments were affirmed on appeal and satisfied by 
defendants Charron as evidenced by praecipe of the plaintiff filed here- 
in. Thereafter judgment on the crossclaim in favor of defendants Char- 
ron against defendant Lesmark, Inc. for the sum of $22,001.50 was en- 
tered on May 8, 1964 and judgment on the crossclaim| of defendants 
Charron against defendant Lesmark, Inc. in the Ash eee for $3,580.48 
was also entered on that day. 

3. Counsel for defendants Charron is now advised wo there isa 
proposed settlement of the third party actions for indemnification of 
the aforesaid amounts, totaling $25,581.98 plus interest, between coun- 
sel for third party plaintiff Lesmark and third party defendant Harris & 
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Ogus, Inc. for the total sum of $1500 and also that the fourth party ac- 
tion may be dismissed before the trial thereof. 

4. Defendants Charron assert that the representation of its vested 
interest in this third party action by the aforesaid parties is inadequate 
within the meaning of Rule 24(a) F.R.C.P. and they would be bound by 
any judgment, settlement or dismissal in that action. 

5. Counsel for defendants Charron was not aware of the proposed 
settlement until so advised by counsel for third party defendant Harris 
& Ogus, Inc. on March 4, 1965 

WHEREFORE, the premises considered, defendants Walter S. and 
Marie L. Charron respectfully submit that their motion to intervene to 
protect their interest in the third party actions as aforesaid should be 
granted. 


/s/ Justin L. Edgerton 


/s/ John F. Mahoney, Jr. 
PLEDGER, EDGERTON & MAHONEY 
925 Washington Building 
Washington, D.C. 

Attorneys for defendants Charron 


[Certificate of Service, 11 Mar. 1965] 


[Filed March 31, 1965] 


INTERROGATORIES TO INTERVENOR-MOVANTS 
(No. 2364-59) 


TO: Walter S. and Marie L. Charron 
c/o Justin L. Edgerton and 
John F. Mahoney, Jr., Esquires 
925 Washington Building 
Washington, D. C. 


The following interrogatories are served upon you pursuant to Rule 
33, F.R.C.P. They are to be answered fully in writing by you, under 
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oath, within 15 days of their receipt unless the time is otherwise ex- 
tended by agreement of counsel or order of Court. The information 
requested by these interrogatories is not only that which you person- 
ally possess, but also that which is known to your SHOES or other 
representatives. 
1. Were you covered by public liability insurance for sums you 
became legally obligated to pay as damages to Isabel C. Pryce and Rob- 
ert Ash because of injury to their buildings (located in Washington, D.C., 
at 1917 Eye Street, N.W., and 1921 Eye Street, N.W., respectively) dur- 
ing July, 1959? | 
a. If so, please state the name and address of your public liability 


insurance carrier. 
2. Did your public liability insurance carrier pay the costs of de- 

fense and attorneys' fees in Civil Action No. 2364-59 and Civil Action 

No. 3506-59? 
3. Did your public liability insurance carrier pay the judgments 


rendered against you in the above mentioned civil actions 2 

4. Did you use any of your own funds to pay the costs of defense 
and attorneys’ fees or to satisfy the judgments rendered against you in 
these actions ? 

a. If so, state the nature of the expense and the amounts paid. 

5. Did your public liability insurance contract contain a subroga- 
tion provision? 

a. If so, state its text. 

b. Has your public liability insurer become subrogated toany rights 
which you have possessed against Lesmark, Inc.? 

c. Have you executed or delivered any documents to your public 
liability insurer to afford the insurer a right of subrogation? 

d. Have you executed and delivered to your public liability insurer 
any documents which would permit you to maintain an action against 
Lesmark, Inc. in your own name? If so, describe these documents. 

6. Have you levied, executed or filed liens against Lesmark, Inc. 
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in order to collect the judgments rendered in your favor against Les- 
mark, Inc. in Civil Action No. 2364-59 and Civil Action No. 3506-59? 

a. State what other effort, if any, has been made by you to collect 
these judgments against Lesmark, Inc. 


HOGAN & HARTSON 


/s/ Paul R. Connolly 
| Attorneys for Third-Party Defendant, Hartford 
Accident & Indemnity Co. 
[Certificate of Service 
March 30, 1965] 


[Filed Apr. 9, 1965] 


|OBJECTIONS TO INTERROGATORIES TO 
INTERVENOR-MOVANTS WALTER S. and 
MARIE L. CHARRON 

(Nos. 2364-59 and 3506-59) 


Walter S..and Marie L. Charron, by their undersigned attorneys of 
record, object to each and every interrogatory served upon them pur- 
suant to Rule 33 F.R.C.P. by third-party defendant Hartford Accident & 
Indemnity Company and for reasons therefor say: 


1. Interrogatories 1 through 5 relate to public liability insurance 
carried by Walter S. and Marie L. Charron and all facts and matters 
pertaining to such insurance are wholly immaterial and irrelevant to 
any issue presented by the pending motion of Walter S. and Marie Char- 
ron to intervene in this cause or with respect to the issues involved in 
the pending third-party complaint herein. 


2. Interrogatory 6, relating to efforts made by Walter S. and Marie 
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L. Charron to satisfy the judgments rendered herein) in their favor 
against Lesmark, Inc., is likewise wholly immaterial and irrelevant. 


/s/ Justin L. Edgerton 

/s/ John F. Mahoney, Jr. 
Attorneys for Intervenor-Movants Walter S. 

and Marie L. Charron 


[Certificate of Service, 9 Apr. 1965] 


ATTACHMENT ON JUDGMENT 
ee eee aaa 


Hinited States Bistrict Court tor the Bistriet of Columbia 


ISABEL CG. PRYCE ne OFFICE COPY 
: cenknn | 


The President of the United States, to the Marshal for said District—-GREETING: 


YOU ARE HEREBY COMMANDED to attach the goods, chattels, and its of the 
defendant™ , if to be found in this District, of value sufficient to satisfy the Soxhi: judgment 
against the defendant in this Court in the above-entitled cause, on the __2ist___— day of 
__November__ |, 19.62, for $.2,000,.00_ __ -~with interest 


___judgment on the 8th day of May, 1964 for $22,001.50 with interest from Ma 
22, 1963 


for money payable to thespluntixt ,and $__________ for costs; and the 
same so attached, safely keep and before said Court, on or before the tenth day occurring after . 
the execution of this writ, that the same may be condemned unless sufficient cause be shown to the 
contrary; and, if said goods, chattels, or credits be attached in the hands or possession of any person 
or persons other than the defendant , notify such person or persons of such seizure, and warn him 
or them to appear before said Court, within the time aforesaid, to show cause why the same should — 
not be condemned and execution thereof had according to law, unless the credits so attached are 
wages as defined by Public Law 130, signed August 4, 1959, in which event the terms of the said Law 
must be observed. And have then there this writ, so endorsed as to show when and how you have 
executed it, . . 
ee Inc. WITNESS, The Honorable Chief Judge of said Court ~ - 
**pefendants Walter. S. Charron . ; : : 
and Marie L. Charron ee oe Cre Bs eS 
; Harry M. Hout, Clerk  . 


By 
Deputy Clerk. 


NOTICE 


To Hartford Accident & Indemnity Company, 1000 Vermont Ave., N.W., Garnishee . 
YOU ARE HEREBY NOTIFIED that any property or credits of 
defendant Lesmark 
in your hands are seized by virtue of the foregoing writ of attachment, and you are hereby warned 
to appear in said Court, on or before the tenth day after service hereof, and show cause, if any there 
be, why the property or credits so attached should not be condemned and execution thereof had, 
unless the credits hereby attached are wages as defined by Public Law 130, signed August 4, 1959, 
in which event you are admonished to comply with the terms of that Law. A copy of the referred to 


Law may be obtained from the Clerk of this Court upon request. 


MARSHAL’S RETURN 
Attached credits in the hands of —._-» == 


and served ___ with copies of this Writ, Interrogatories, and Notices as Garnishee of Defendant 


. ; ton | 
Cas ue Edgerton sOtxixiiie Attorney.for defa. U.S. Marshal in end for the 
« Plédger, Edgerton & Mahoney Walter E. and Marie S, Charron District of Ertan 


925 Washington Building YPI~LK—¢-13-43—«M—2294 
* Washington, D. C. Fe 


Interrogatories in Attachment 
United States District Court for the District uf 


ISABEL C, PRYCE 7 COPY 
sraAsaTc rere a RICE fo 


a 

= Plsintigy 5 | rit — 

1, v8. Civ. }cousr No._2364-59 
WALTER E, CHARRON, MARTE L, CHARRON, and ; : 


Se eye 


NOTICE | 


| 
Nee, Garnishee 


You are required to answer the following interrogatories, under Penalties of Per- 
jury within ten days after service hereof. And should you neglect or refuse so to do, 
judgment may be entered against you for an amount sufficient to pay the plaintiff’s 


- claim, with interest and costs of suit. 
pH Attorney for Piaini Defend 
Walter E. and Marie L. & 


INTERROGATORIES 
; ist Were you at the time of the service of the writ of attachment served herewith,.or have you 


4, bean, between the time of such service and the filing of your snswer to this interrogstory, indebted to . 
apeein ~% If 20, how, and in what amount? 


2nd. Had you, at the time of the service of the writ of attachment, served herewith, or have you. 
had, between the time of such service and the filing of your answer to this interrogatory, any goods, 
chattels, or credits of the defendant in your possession or charge? If so, what? 


 AMEWER: pe ee Se 


; OF provide such insurance to cover Lesmark, Inc. for this job? 


en nen nE EEE SEE SEEnngstnnnn a 


ae sce om = ; ~ ee 
vat I declare under the penalties of perjury that the answers to the above interrogatories are, to the best 
of my knowledge and belief, true and correct as to every material matter. 
Re 3 
\ _ Signed. this —___day of —_________-_—-& D. 19. . 


\ 


BEST COPY AVAILABLE 
from the original bound volume 


ATTACHMENT ON JUDGMENT 


United States Bistrict Court for the District of Columbia 


Orrice Curry 


F 1LED_ > penta 14, 7, 14 ¥ 


| : ! 
Civil Action 
No. 3506-59 
| 
LESMARK, INC. __ ee teed 
Defendants . 


The President of the United States, to the Marshal for said District—GREETING: 


YOU ARE HEREBY COMMANDED to attach the goods, chattels, and credits of the 
defendant* , if to be found in this District, of value sufficient to satisfy the plaintifi*Sudgment 
-against the defendant in this Court in the above-entitled cause, on the ____ 8th day of 
———May___________., 19.64, for $3,580.48 with interest from May 22, 1963 

| 


WALTER E- CHARRON, MARTE L. CHARRON, and _ 


Wo ———ananwannnnnn aan nnn ee we TRS ARR A AOE TUTE TTTE RO AAA nn oe ROe HAAR Rnneeeeenrewnananeenaannenat panennnneneenennennnnnnnennnen se 


for money payable to the punenhete by the defendant , and $. for costs; and the 
same so attached, safely keep and have before said Court, on or before the tenth day occurring after 
the execution of this writ, that the same may be condemned unless sufficient cause be shown to the 
contrary ; and, if said goods, chattels, or credits be attached in the hands or possession of any person 
or persons other than the defendant, notify such person or persons of such séizure, and warn him 
or them to appear before said Court, within the time aforesaid, to show cause why the same should 
not be condemned and execution thereof had according to law, unless the credits so attached are 
wages as defined by Public Law 130, signed August 4, 1959, in which event the terms of the said Law 
must be observed. And have then there this writ, so endorsed as to show when and how you have 
executed it. 
» *Lesmark, Inc. WITNESS, The Honorable Chief Judge of said Court 
*kDefendants Walter S. Charron | 
SRR Sa the _.._...__. day of —Aeptember______, 19 _65_ 


Hargy M. HULL, Clerk 


BY 
Deputy Clerk. 


NOTICE 


To Hartford Accident & Indemnity Company, 1000 Vermont Ave.s N.W., Garnishee . 
YOU ARE HEREBY: NOTIFIED that any property or credits of 
defendant Lesmark, Inc. l 
in your hands are seized by virtue of the foregoing writ of attachment, and you are hereby ‘warned 
to appear in said Court, on or before the tenth day after service hereof, and show cause, if any there 
be, why the property or credits so attached should not be condemned and execution thereof had, 
unless the credits hereby attached are wages as defined by Public Law 130, signed August 4, 1959, 
in which event you are admonished to comply with the terms of that Law. A copy of the referred to 


Law may be obtained from the Clerk of this Court upon request. 


F MARSHAL’S RETURN 
Attached credits in the hands of 


= 


and served ___ with copies of this Writ, Interrogatories, and Notices as Garnishee of Defendant’. 


Pledger, Edgerton & Mahoney Walter E. and Marie L. Charron 
925 Washington Building 
Washington, D. C. 


fens Con" Kee a 
in L. Edgerts A . for defendants | Use yaerehet ta end) foriahe 
gerton ttorney. TOT de: of : 


BEST COPY AVAILABLE 
from the original bound volume 
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ATTACHMENT ON JUDGMENT 


United States District Court for the Aistrict of 


- ISABEL C. PRYCE_ 


a pa ace a ean PENT? 


v8. 


WALTER FE, CHARRON, MARTE L, CHARRON, and 


The President of the United States, to the Marshal for said District—GREETING: 


YOU , ARE HEREBY COMMANDED to attach the goods, chattels, and credits of the 
defendant” , if to be found in this District, of value sufficient to satisfy the pinintiff”* judgment 
against the defendant —__|_2is 


22, 1963 | 
for money payable to thasienaae “by ihe ‘defendant , and eS ES for costs; and the 
same so attached, safely keep and have before said Court, on or before the tenth day occurring after 
the execution of this writ, that the same may be condemned unless sufficient cause be shown to the 
contrary ; and, if said goods, chattels, or credits be attached in the hands or possession of any person 
or persons other than the defendant _, notify such person or persons of such seizure, and warn him 
or them to appear before said Court, within the time aforesaid, to show cause why the same should 
not be condemned and execution thereof had according to law, unless the credits so attached are 
wages as defined by Public Law 180, signed August 4, 1959, in which event the terms of the said Law 
must be observed. And liave then there this writ, so endorsed as to show when and how you have 
executed it. 


*Lesmark, Inc. WITNESS, The Honorable Chief J udge of said Court 
**pefendants Walter S. Charron : 

Pry aa er ence the _......... day of ___September __, 19 65. 
HARRY M. HULL, Clerk 


Bye ee 


Deputy Clerk. 
NOTICE | 


To HARRIS & OGUS, INC,,.1420 K Street, N.W., Washington, D.C. | _, Garnishee . 
YOU ARE HEREBY NOTIFIED that any property or credits of 


—____________ defendant Lesmark, Inc. 
in your hands are seized by virtue of the foregoing writ of attachment, and you|are hereby warned 
to appear in said Court, on or before the tenth day after service hereof, and show cause, if any there 
be, why the property or credits so attached should not be condemned and execution thereof had, 
unless the credits hereby attached are wages as defined by Public Law 130, signed August 4, 1959, 
in which event you are admonished to comply with the terms of that Law. A copy of the referred to 


Law may be obtained from the Clerk of this Court upon request. 


U.S. Marshal. 


1 I. Edgerton Eobeet Attorney. for defendants U.S. Marshal in and for the 
Gger, Edgerton & Mahoney Walter E. and Marie L. Charron ¥#*riet of Exams. 


925 Washington Building FPI-LK—8-13-08—Cg—2204 
Washington, D. C. 


Interrogatories in Attachment 


ISABEL C. PRYCE 


OFFICE COPY 1765 


Pl aintife pepe 


v8. CrvIL | Coure No. 2364-59 


IN and 


no 


+ 


| 
i | 
—LESMARK, ING, Defendant s. | 


NOTICE 


...» Garnishee 


You are required to answer the following interrogatories, under Penalties of Per- 

Jury within ten days after service hereof. And should you neglect of refuse so to do, 
judgment may be entered against you for an amount sufficient to pay the plaintiff’s 

| j. claim, with interest and costs of suit. 


for Piawmiifix . defendants 
Walter |E. and Marie L. Charron 


INTERROGATORIES 


Ist. Were you at the time of the service of the writ of attachment served h with, or have you 
been, between the time of such service and the filing of your answer to this inte tory, indebted to 
the defendant 7? If so, how, and in what amount? 


ANSWEBE:; 


2nd. Had you, at the time of the service of the writ of attachment, served herewith, or have you 
had, between the time of such service and the filing of your answer to this interrogato: » any goods, 
, chattels, or credits of the defendant in your possession or charge? If so, what? | 


ANSWER: 


3rd. In 1962, did Michael M. Abrams or anyone else employed by or acting for 
Lesmark, Inc. request you to order or place public liability and property damage 
imsurance to cover work to be done by Lesmark, Inc, at 1919 Eye Street, N.W. un 
contract with Walter L. and Marie S. Charron? 
= ANSWER ee 


4th. I£ the answer to Interrogatory No. 3 is in the affirmative, did you order 
x place such insurance for ne = ee 


ANSWER: 


a 


I declare under the penalties of perjury that the answers to the above interrogatories are, to the best 
of my knowledge and belief, true and correct as to every material matter. 


Signed thie ___day of —____—-_—_______--—-----—-A« D. 19-_ 


ATTACHMENT ON JUDGMENT 


United States District Court for the District ot Calumbiz 


ROBERT ASH ee) 2 ICE COPY 


L$, (965 
run Sa Pea 


The President of the United States, to the Marshal for said District—GREETIN G: 


YOU 4 ARE HEREBY COMMANDED to attach the goods, chatte ls, and credits of the 
defendant™ , if to be found in this District, of value sufficient to satisfy thetpiaintist™* judgment 
against the defendant in this Court in the above-entitled cause, on the ____8th_ __ day of 

May 19 64 , for $3,580.48. swith interest anaes 


Soren nnn enna mann nnn ennwe seweewwnmnenerannane sane -aaannnn anew nmecerwseeer wn se seen ares samen nannanannenaesneceerereeereerennanesenan sane n cans meenannannneneannee nee 
| 
j 
| 
1 


SR 
for money payable to the pixiatx® by the defendant , and$_______'_ for costs; and the 
same so attached, safely keep and have before said Court, on or before the tenth day occurring after 
the execution of this writ, that the same may be condemned unless sufficient cause be shown to the 
contrary ; and, if said goods, chattels, or credits be attached in the hands or possession of any person 
or persons other than the defendant , notify such person or persons of such seizure, and warn him 
or them to appear before said Court, within the time aforesaid, to show cause why the same should 
not be condemned and execution thereof had according to law, unless the credits so attached are 
wages as defined by Public Law 130, signed August 4, 1959, in which event the terms of the said Law 
must be observed. And have then there this writ, so endorsed as to show — and how you have 
executed it. 


*Lesmark, Inc. WITNESS, The Honorable Chiet Judge of said Court 


*kDefendants Walter S. Charron 
and Marie L. Charron - the... — day of —September 19 65_ 


To __Harris & Ogus, Inc., 1420 K Street, N.W.,. Washington, D. c , Garnishee . 
YOU ARE HEREBY NOTIFIED that any property or credits of 


defendant Lesmark, Inc, 
in your hands are seized by virtue of the foregoing writ of attachment, and you are hereby warned 
to appear in said Court, on or before the tenth day after service hereof, and show cause, if any there 
be, why the property or credits so attached should not be condemned and execution thereof had, 
unless the credits hereby attached are wages as defined by Public Law 130, signed August 4, 1959, 
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in which event you areiadmonished to comply with the terms of that Law. A copy of the referred to 
Law may be obtained from the Clerk of this Court upon request. 


U.S. Marshal. 
MARSHAL’S RETURN 
Attached credits in the hands of 


and served —__ with copies of this Writ, Interrogatories, and Notices as Garnishee of Defendant 


L. Edgerton Attorney. for defendants U.S. Marshal én a lor the. 


edger, Edgerton & Mahoney Walter E. and Marie L. Charron District o 


925 Washington Building ¥PI-LK—8-13-43—C—2304 
Washington, D. C. 


Interrogatories in Attachment 
ratte tact el eat ec 


Untied States District Court for the District of 


ROBERT ASH 


everecencnwrwensecececenenenecsesscanney EFUB , 
Us. 


. WALTER.E. CHABRON. MARIE J..CHABRON.and 


weeewerarens==naeererrerense » Defendants . 
NOTICE 


To..H 


wamvneleescaramnnsecscedeneenamnney 


You are required to answer the following pamper under Penalties of Per- 
jury within ten days after service hereof. And should you neglect or refuse so to do, 
judgment may be entered against you for an amount sufficient to pay the plaintiff’s 
claim, with interest and costs of suit. 


—.. 
Attorney for Rivintiff Defendants 
Walter E. and Marie L. Charron 


INTERROGATORIES 


ist. Were you at the time of the service of the writ of attachment, served herewith, or have you 
been, between the time of such service and the filing of your answer to this interrogatory, indebted to 
the defendant ? If so, how, and in what amount? 


ANSWER 2 
| 


| 


2nd. Had you, at the time of the service of the writ of attachment, served herewith, or have you 
had, between the time of such service and the filing of your answer to this interrogatory, any goods, 
chattels, or credits of the defendant in your possession or charge? If s0, what? 


ANSWER: 


3rd__In_1962,' did Michael M. Abrams or anyone else employed by or acting for 


re we PORES you to order or piece pope Reed Ee property eons 


conerace with Walter L. and Marie S. Charron? 


ANSWER: 


4th. If the answer to Interrogatory No. 3 is in the affirmative, did you order 


or place such insurance for Lesmark, Inc. and with what insurance company? 
ANSWER: 


_—————————— 
I declare under the penalties of perjury that the answers to the above interrogatories are, to 
the best of my knowledge and belief, true and correct as to every material matter. 


Signed thie day of DIG 


[Filed Sept. 22, 1965] 
ORDER 


(No. 2364-59) 


Upon consideration of motion of Walter S. and Marie L. Charron 
for leave to intervene in the pending action, memorandum of points and 
authorities in support thereof, opposition thereto filed on behalf of third 
party defendant Hartford Accident and Indemnity Company and after 
argument in open Court and the Court being of the opinion that the prop- 
er remedy for the movants is to prosecute their claims! in a garnish- 
ment proceeding, it is this 22nd day of September, 1965. ! 

ORDERED, that the motion of Walter S. and Marie L. Charron for 
leave to intervene be, and it hereby is, denied, and it is further 

ORDERED, that all proceedings in this action be, and they hereby 
are, stayed, pending a disposition of the garnishment proceedings now 
instituted in the Court against Harris & Ogus, Inc. and Hartford Acci- 
dent and Indemnity Company, provided that said proceedings are con- 
ducted with all convenient speed. 

BY THE COURT, | 


/s/ Alexander Holtzoff 
Judge | 


[Certificate of Service, 14 Sept. 1965] 


[Filed Sept. 23, 1965] 


_ ANSWERS OF HARTFORD ACCIDENT 
'& INDEMNITY COMPANY, GARNISHEE, 
TO INTERROGATORIES IN ATTACHMENT 


(No. 3506-59) 


1. Were you at the time of the service of the writ of attachment 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the de- 
fendant ? 

ANSWER: No 

2. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service and 
the filing of your answer to this interrogatory, any goods, chattels, or 
credits of the defendant in your possession or charge? If so, what? 

ANSWER: No 

3. In 1962, did you receive an order, request or other communi- 
cation from Harris & Ogus, Inc. for public liability and property dam- 
age insurance to cover work to be performed by Lesmark, Inc. at 1919 
Eye Street, N.W.? 

ANSWER: No 

4. If the answer to Interrogatory No. 3 is in the affirmative, did 
you issue or provide such insurance to cover Lesmark, Inc. for this 
job? 

ANSWER: No 

SUPPLEMENTARY ANSWER: The attaching creditor is directed 
to the pretrial statement of October 22, 1964, in Lesmark, Inc., v. Har- 
ris & Ogus, Inc. et al, Civil Action No. 2364-59, for a more detailed 
statement of the garnishee's position. 


I, George Allen, Claims Manager of the Washington Regional Office 
of the Hartford Accident & Indemnity Company, am authorized to answer 
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the foregoing questions, and the answers are, to the best of my knowl- 
edge, information and belief, true and correct. 
| 


/s/ George Allen 
Claims Manager 
[Jurat] 


[Certificate of Service, 23 Sept. 1965] 


[Filed Sept. 24, 1965] 


ANSWERS OF WALTER OGUS, INC., SUCCESSOR 
TO HARRIS & OGUS, INC., GARNISHEE, TO 


INTERROGATORIES IN ATTACHMENT. 
(No. 3506-59) 


1. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the de- 
fendant? If so, how, and in what amount? ! 

ANSWER: No. | 

2. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of your answer to this interrogatory, any goods, chattels, 
or credits of the defendant in your possession or Someta If so, what ? 

ANSWER: No. 

3. In 1962, did Michael M. Abrams or anyone else re by or 
acting for Lesmark, Inc. request you to order or place public liability 
and property damage insurance to cover work to be done by Lesmark, 
Inc. at 1919 Eye Street, N.W. under contract with Walter L, and Marie 
S. Charron? 

ANSWER: No. As has been set forth in the Pretrial Statement of 
this party as filed in Civil Action No. 2364-59, Michael M. Abrams was 
the insured on an existing Hartford Accident & Indemnity Policy No. 
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42MCS601753, and did request Harris & Ogus, Inc., to secure property 
damage coverage on this existing policy. For further amplification, see 
depositions of Harold Fineman and A. Patricia Taylor, as taken by 
counsel for third party defendant, Hartford Accident & Indemnity Com- 
pany, on November 25, 1964, in Civil Action No. 2364-59. It should be 
noted that excavation coverage was specifically excluded under this 
type of policy, and that no excavation coverage had ever been ordered 
by Mr. Abrams. 

4. If the answer to Interrogatory No. 3 is in the affirmative, did 
you order or place such insurance for Lesmark, Inc., and with what 
insurance company? : 

ANSWER: See answer to No. 3 above. The order for property 
damage coverage was placed with Hartford Accident & Indemnity Com- 
pany. However, as has been previously set forth, no excavation cover- 
age was ordered since it had not been specified by Mr. Abrams. 


WALTER OGUS, INC. 


/s/ Harold Fineman 
Vice President 


{Jurat } 
[Certificate of Service, 24 Sept. 1965] 


[Filed Sept. 24, 1965] 


ANSWERS OF WALTER OGUS, INC., SUCCESSOR 
TO HARRIS & OGUS, INC., GARNISHEE, 

TO INTERROGATORIES IN ATTACHMENT 
(No. 2364-59) | 


1. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the de- 
fendant? If so, how, and in what amount? 

ANSWER: No. 

2. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service and 
the filing of your answer to this interrogatory, any goods, chattels, or 
credits of the defendant in your possession or charge?) If so, what? 

ANSWER: No. | 

3. In 1962, did Michael M. Abrams or anyone aie employed by or 
acting for Lesmark, Inc. request you to order or place public liability 
and property damage insurance to cover work to be done by Lesmark, 
Inc. at 1919 Eye Street, N.W. under contract with Walter L. and Marie 
S. Charron? 

ANSWER: No. As has been set forth in the Pretrial Statement of 
this party as filed in Civil Action No. 2364-59, Michael M. Abrams was 
the insured on an existing Hartford Accident & Indemnity Policy No. 
42 MCS601753, and did request Harris & Ogus, Inc., to secure prop- 
erty damage coverage on this existing policy. For further amplifica- 
tion, see depositions of Harold Fineman and A. Patricia Taylor, as 
taken by counsel for third party defendant, Hartford Accident & Indem- 
nity Company, on November 25, 1964, in Civil Action No. 2364-59. I 
should be noted that excavation coverage was specifically excluded un- 
der this type of policy, and that no excavation Coverage) had ever been 
ordered by Mr. Abrams. 


JA 86 


4. If the answer to Interrogatory No. 3 is in the affirmative, did 
you order or place such insurance for Lesmark, Inc., and with what 
insurance company ? 

ANSWER: See answer to No. 3 above. The order for property 
damage coverage was placed with Hartford Accident & Indemnity Com- 
pany. However, as has been previously set forth, no excavation cover- 
age was ordered since it had not been specified by Mr. Abrams. 


WALTER OGUS, INC. 


By /s/ Harold Fineman 
Vice President 


{Jurat] 
[Certificate of Service, 24 Sept. 1965] 


[Filed Oct. 5, 1965] 


TRAVERSE TO ANSWERS OF HARTFORD ACCIDENT 
& INDEMNITY COMPANY, GARNISHEE 


(No. 2364-59) 


NOW COME Walter S. Charron and Marie L. Charron, by their at- 
torneys, and for traverse to the answers of Hartford Accident & Indem- 
nity Company, garnishee, filed herein, says that at the time of service 
of the writ of attachment, said garnishee was indebted to Lesmark, Inc. 
by reason of either its negligence or its breach of contractual duty with 
its general agent, Harris & Ogus, Inc. to issue or provide adequate and 
necessary property damage insurance coverage for construction work 
to be performed by Lesmark, Inc., at 1919 Eye Street, N. W., under 
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contract with said Walter S. and Marie L. Charron, although the order 
for such insurance was given by Lesmark, Inc. to Harris & Ogus, Inc.; 
and for the further reason that subsequent to the placing of said order 
for insurance for this work Lesmark, Inc. was advised by Harris & 
Ogus, Inc., as general agent of the garnishee, that said insurance had 
been obtained and was in force, and in reliance thereon Lesmark, Inc. 
did proceed with said construction work and did not seek to obtain in- 
surance coverage elsewhere, as appears of record herein, particularly 
in the answer of Harris & Ogus, Inc. to the third-party complaint of 
Lesmark, Inc., and in the pretrial statement filed herein in behalf of 
Harris & Ogus, Inc. It is admitted of record that Harris & Ogus, Inc. 
is engaged in the insurance business as a general agent of garnishee; 
that itadmits being requested by Lesmark, Inc.tosecure property dam - 
age insurance coverage; that it placed this order with the garnishee 
and thereafter advised Lesmark, Inc. that it was then bound upon this 
additional property damage coverage in accordance with its binding au- 
thority as a general agent. | 

For the foregoing reasons said garnishee is indebted to Lesmark, 
Inc. for all sums claimed in the third-party complaint herein, and spe- 
cifically the judgments rendered in the main action in this proceeding 
in favor of said Walter S. Charron and Marie L. Charron in the aggre- 
gate amount of $27,581.98, interest and costs, and, accordingly, said 
Walter S. Charron and Marie L. Charron hereby traverse the answers 
of the said garnishee that it is not indebted to Lesmark, Inc. 


| 
PLEDGER, EDGERTON & MAHONEY 


By /s/ Justin L. Edgerton 
Attorneys for Walter S. Charron 
and Marie L. Charron 


[Certificate of Service, 4 Oct. 1965] 


[Filed Oct. 5, 1965] 


TRAVERSE TO ANSWERS OF HARTFORD 
ACCIDENT & INDEMNITY COMPANY, GARNISHEE 


(No. 3506-59) 


NOW COME Walter S. Charron and Marie L. Charron, by their at- 
torneys, and for traverse to the answers of Hartford Accident & Indem - 
nity Company, garnishee, filed herein, says that at the time of service 
of the writ of attachment, said garnishee was indebted to Lesmark, Inc. 
by reason of either its negligence or its breach of contractual duty with 
its general agent, Harris & Ogus, Inc., to issue or provide adequate and 
necessary property damage insurance coverage for construction work 
to be performed by Lesmark, Inc., at 1919 Eye Street, N.W., under con- 
tract with said Walter S. and Marie L. Charron, although the order for 
such insurance was given by Lesmark, Inc. to Harris & Ogus, Inc.; and 
for the further reason that subsequent to the placing of said order for 
insurance for this work Lesmark, Inc. was advised by Harris & Ogus, 
Inc., as general agent of the garnishee, that said insurance had been 
obtained and was in force, and in reliance thereon Lesmark, Inc. did 
proceed with said construction work and did not seek to obtain insur- 
ance coverage elsewhere, as appears of record herein, particularly in 
the answer of Harris & Ogus, Inc. to the third-party complaint of Les- 
mark, Inc., and in the pretrial statement filed herein in behalf of Har- 
ris & Ogus, Inc. It is admitted of record that Harris & Ogus, Inc. is 
engaged in the insurance business as a general agent of garnishee; that 
it admits being requested by Lesmark, Inc. to secure property damage 
insurance coverage; that it placed this order with the garnishee and 
thereafter advised Lesmark, Inc. that it was then bound upon this addi- 
tional property damage coverage in accordance with its binding author- 
ity as a general agent. 

For the foregoing reasons said garnishee is indebted to Lesmark, 
Inc. for all sums claimed in the third-party complaint herein, and spe- 


JA 89 


cifically the judgments rendered in the main action in this proceeding 
in favor of said Walter S. Charron and Marie L. Charron in the aggre- 
gate amount of $27,581.98, interest and costs, and, accordingly, said 
Walter S. Charron and Marie L. Charron hereby traverse the answers 
of the said garnishee that it is not indebted to Lesmark,] Inc. 


PLEDGER, EDGERTON & MAHONEY 


By /s/ Justin L. Edgerton 
Attorneys for Walter S. Charron 
and Marie L. Charron 


[Certificate of Service, 4 Oct. 1965] 


[Filed Oct. 5, 1965] 


TRAVERSE TO ANSWERS OF WALTER OGUS, INC., 
SUCCESSOR TO HARRIS & OGUS, INC., GARNISHEE 
(No. 3506-59) | 


NOW COME Walter S. Charron and Marie L. Charron, by their at- 
torneys, andfor traversetothe answers of Walter Ogus, Inc., garnishee, 
filed herein, says that at the time of service of the writ |of attachment, 
said garnishee as successor to Harris & Ogus, Inc., was indebted to 
Lesmark, Inc. by reason of the negligent failure of Harris & Ogus, Inc., 
as general agent of the Hartford Accident & Indemnity Company, to ob- 
tain adequate and necessary property damage insurance coverage for 
construction work to be performed by Lesmark, Inc., under contract 
with said Walter S. and Marie L. Charron, at 1919 Eye Street, N.W., al- 
though the order or request for such insurance was made by Lesmark, 
Inc.; and for the further reason that subsequent to the placing of said 
order for insurance for this work Lesmark, Inc. was advised by Har- 
ris & Ogus, Inc. that said insurance had been obtained and was in force, 


and in reliance thereon Lesmark, Inc. did proceed with said construc- 
| 
| 
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tion work and did not seek to obtain insurance coverage elsewhere, all 
of which appears of record herein, particularly in the answer of Har- 
ris & Ogus, Inc. to the third-party complaint of Lesmark, Inc., and in 
the pretrial statement filed herein in behalf of Harris & Ogus, Inc. It 
is admitted of record that Harris & Ogus, Inc. was engaged in the in- 
surance business as a general agent of Hartford Accident & Indemnity 
Company: that it was requested by Lesmark, Inc. to secure property 
damage insurance coverage; that it placed this order with the Hartford 
Accident & Indemnity Company and thereafter advised Lesmark, Inc. 
that it was then bound upon this additional property damage coverage 
in accordance with its binding authority as a general agent. 

For the foregoing reasons said garnishee, as successor to Harris 
& Ogus, Inc., is indebted to Lesmark, Inc. for all sums claimed in the 
third-party complaint herein, and specifically for the judgments ren- 
dered in the main action in favor of said Walter S. Charron and Marie 
L. Charron in the aggregate amount of $27,581.98, interest and costs, 
and, accordingly, said Walter S. Charron and Marie L. Charron hereby 
traverse the answers of the said garnishee that it is not indebted to 
Lesmark, Inc. 


PLEDGER, EDGERTON & MAHONEY 
By /s/ Justin L. Edgerton 


Attorneys for Walter S. & 
Marie L. Charron 


[Certificate of Service, 4 Oct. 1965] 


[Filed Oct. 5, 1965] 


TRAVERSE TO ANSWERS OF WALTER OGUS, IN aA 
SUCCESSOR TO HARRIS & OGUS, INC., GARNISHEE 


(No. 2364-59) 


NOW COME Walter S. Charron and Marie L. Charron, by their at- 
torneys, andfor traverse tothe answers of Walter Ogus, Inc., garnishee, 
filed herein, says that at the time of service of the writ of attachment, 
said garnishee as successor to Harris & Ogus, Inc., was indebted to 
Lesmark, Inc. by reason of the negligent failure of Harris & Ogus, Inc., 
as general agent of the Hartford Accident & ‘Indemnity Company, to ob- 
tain adequate and necessary property damage insurance coverage for 
construction work to be performed by Lesmark, Inc., under contract 
with said Walter S. and Maria L. Charron, at 1919 Eye Street, N.W., 
although the order or request for such insurance was made by Les- 
mark, Inc.; and for the further reason that subsequent to the placing of 
Said order for insurance for this work Lesmark, Inc. was advised by 
Harris & Ogus, Inc. that said insurance had been obtained and was in 
force, and in reliance thereon Lesmark, Inc. did proceed with said con- 
struction work and did not seekto obtain insurance coverage elsewhere, 
allof which appears of record herein, particularly inthe answer of Har- 
ris & Ogus, Inc. to the third-party complaint of Lesmark, Inc., and in 
the pretrial statement filed herein in behalf of Harris & Ogus, Inc. It 
is admitted of record that Harris & Ogus, Inc. was engaged in the in- 
surance business as a general agent of Hartford Accident & Indemnity 
Company; that it was requested by Lesmark, Inc. to secure property 
damage insurance coverage; that it placed this order with the Hartford 
Accident & Indemnity Company and thereafter advised Lesmark, Inc. 
that it was then bound upon this additional property damage coverage 
in accordance with its binding authority as a general agent. 

For the foregoing reasons said garnishee, as successor to Harris 
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& Ogus, Inc., is indebted to Lesmark, Inc. for all sums claimed in the 
third-party complaint herein, and specifically for the judgments ren- 
dered in the main action in favor of said Walter S. Charron and Marie 
L. Charron in the aggregate amount of $27,581.98, interest and costs, 
and, accordingly, said Walter S. Charron and Marie L. Charron hereby 
traverse the answers of the said garnishee that it is not indebted to 
Lesmark, Inc. 


PLEDGER, EDGERTON & MAHONEY 
By /s/ Justin L. Edgerton 


{Certificate of Service, 4 Oct. 1965] 


[Filed Nov. 7, 1966] 
STATEMENT OF HARTFORD ACCIDENT 
| & INDEMNITY COMPANY, GARNISHEE 
(No. 3506-59) 


1. Any rights possessed by Walter S. and Marie L. Charron are 
to be derived solely from such rights as may be possessed by Lesmark, 
Inc. Lesmark, Inc., has no valid claim against Hartford Accident & In- 
demnity Co. for reasons set forth in the previous Pretrial Statement in 
this action, that is the pretrial of October 22, 1964. 

2. Moreover, Lesmark, Inc., has settled its claim with Harris & 
Ogus, Inc., which settlement has the effect of also releasing Hartford 
Accident & Indemnity Co. 

3. The garnishors, Walter S. and Marie L. Charron, do not have 
standing to prosecute their traverse since neither of them is a proper 
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creditor of Lesmark, Inc. The proper creditor is Aetna Casualty & 
Surety Co., which alone can prosecute this action. 


HOGAN & HARTSON 


By Paul R. Connolly 
Attorneys for Hartford 
Accident & Indemnity Co. 


[Certificate of Service, 4 Nov. 1966] 


[Filed Nov. 9, 1966] per rRIAL PROCEEDINGS | 
TRAVERSE PROCEEDING. 


Nov. 8, 1966 


THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: 

Defendant Lesmark, Inc. filed a third-party complaint against third 
party D Harris & Ogus, Inc., which in turn filed a fourth-party com- 
plaint against Hartford Accident & Indemnity Company, both seeking in- 
demnity of any sums rendered against them in the main action. The 
trial of the main action culminated in a judgment in the Pryce case in 
the principal amount of $21,400.00 and court costs of $18.00, and in the 
Ash case in the principal amount of $3,472.00 and court costs of $13.00. 
These judgments were affirmed on appeal and satisfied by Ds Charron. 
Thereafter, judgment on the crossclaim in favor of defendants Charron 
against D Lesmark, Inc. in the Pryce case for the sum af $22,001.50 
was enteredon May 8, 1964, and judgment onthe crossclaim of Ds Char- 
ron against D Lesmark, Inc. in the Ash case for $3, Se was also en- 
tered on that day. 

Subsequently, counsel for Ds Charron move to intervene, the motion 
was argued before Judge Holtzoff and denied on Sept. 22; 1965, with the 
proviso, however, that all proceedings in this action shall be stayed 

| 
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pending a disposition of the garnishment proceedings instituted by the 
Charrons against Harris & Ogus, Inc. and Hartford Accident and Indem- 
nity Company then pending. 

The garnishors Walter S. and Marie Charron and their insurer 
Aetna Casualty and Surety Company assert that Aetna satisfied the judg- 
ments in the Pryce and Ash cases referred to above. By virtue of the 
payment Aetna became subrogated to the rights of the Charrons. 

When Counsel for Ds Charron was advised of a proposed settle- 
ment of the third-party actions for indemnification totalling $25,581.98 
plus interest, between counsel for D - third party plaintiff Lesmark, 
Inc. and third-party D Harris and Ogus, Inc. for the total sum of $1,- 
500.00 and also that the fourth party action Harris & Ogus vs. Hartford 
might be dismissed before trial, was the time they moved to intervene. 

The garnishors assert that Walter Ogus, Inc. was indebted to Les- 
mark, Inc. by reason of the former's negligent failure, as general agent 
of Hartford to issue or provide adequate and necessary property dam- 
age insurance coverage for construction work to be performed by Les- 
mark, Inc. at 19191 St., N.W., under contract with said Walter S. and 
Marie L. Charron, and for the further reason that subsequent to the 
placing of said order for insurance for this work Lesmark, Inc. was 
advised by Harris & Ogus, Inc. that said insurance had been obtained 
and was in force, and in reliance thereon Lesmark, Inc. did proceed 
with said work'and did not seek to obtain insurance coverage elsewhere. 
As appears of record herein, particularly in the answer of Harris & 
Ogus, Inc. to the third-party complaint of Lesmark, Inc., and in the pre- 
trial statement of Harris & Ogus, Inc., it is admitted of record that 
Harris & Ogus, Inc. was engaged in the insurance business as a general 
agent of Hartford Accident and Indemnity Company; that it was request- 
ed by Lesmark, Inc. to secure property damage insurance; that it placed 
this order with Hartford Accident and Indemnity Company and there- 
after advised Lesmark, Inc. that it was then "bound upon" this addi- 
tional property damage coverage in accordance with its binding author- 


ity as a general agent. 

A traverse was also issued to answers of Hartford Accident and 
Indemnity Company that it was not indebted to Lesmark, Inc. 

If the contentions of Walter Ogus, Inc. are not sustained that Hart- 
ford Accident and Indemnity Company breached its contract to insure 
Lesmark, Inc. or Hartford was otherwise negligent, nevertheless Hart - 
ford Accident and Indemnity Co. is liable vicariously to Lesmark, Inc. 
for the negligent acts or omissions of its general agent Wallter Ogus, 
Inc. as successor to Harris, & Ogus, Inc. to wit $25,581.98 plus inter- 
est and costs. | 

With respect to the alleged settlement of Walter Ogus, Inc. with 
Lesmark, Inc. the Charrons and Aetna Casualty and Sty Co. aver 
that it is void and a nullity for: 

1. It was not made by or on behalf of the real party in interest 
Aetna Casualty and Surety Co., and | 

2. It contravened the Court's stay order of Sept. 22, £5. 


AETNA CASUALTY AND SURETY COMPANY moves to be substi- 
tuted for the Charrons on the basis that it is the real party in interest 
having paid and satisfied the judgments against the Charrons who have 
a judgment for indemnity against Lesmark, Inc. Motion made in ac- 
cordance with Rule 17 (a) Federal Rules of Civil Procedure, eff. July 
1, 1966. 

Over the objections of the Hartford Accident and Walter Ogus, Inc. 
the Examiner recommends that said motion be allowed. 


| 
THE DEFENDANT WALTER OGUS, INC. SUCCESSOR TO D HAR- 
RIS & OGUS, INC. asserts that D and third party P, Lesmark, Inc., set- 
tled its claim against third party D, Harris and Ogus, Inc. | 


Since Lesmark, Inc. now has no claim, the garnishors, Walter S. 
and Marie L. Charron and Robert Ash, have no standing to prosecute 
| 
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their traverse. As an additional defense, third party defendant, Walter 
Ogus, Inc., avers that Walter S. and Marie L. Charron and Walter Ash 
are not properly parties to this action. 

In any event this D asserts that Aetna is not a proper party in this 
action because the asserted subrogation did not take place until after 
the settlement between Ogus and Lesmark with the original P; fur- 
ther asserts that Hartford is liable to Ogus either due to the terms of 
the policy Ogus issued to cover Lesmark in the Hartford Co. or 
that Hartford is liable to Ogus due to Hartford's failure to issue that 
policy; that Ogus admits telling Lesmark that there was insurance 
coverage for property damage covering Lesmark on the job in ques- 
tion; that Ogus was the general agent for Hartford and at all pertinent 
times; that Hartford did issue policies of insurance covering Lesmark 
pursuant to Ogus's order; that Ogus has settled the 3rd Pty claim of 
Lesmark against Ogus by payment of $1,500.00, and therefore Ogus is 
no longer a proper defendant; that in the event a judgment is granted 


against Ogus, then Ogus demands judgment in that amount against Hart- 
ford; that the garnishment action of Charron is an improper proceeding 
because an attempt is thereby being made to dispose of a negligence ac- 
tion by way of garnishment proceedings and should Aetna be allowed to 
be substituted that a new complaini should be filed. 


HARTFORD ACCIDENT & INDEMNITY COMPANY, Garnishee, as- 
serts that any rights possessed by Walter S. and Marie L. Charron are 
to be derived solely from such rights as may be possessed by Lesmark, 
Inc. Lesmark, Inc., has no valid claim against Hartford Accident & In- 
demnity Co. for reasons set forth in the previous Pretrial Statement in 
this action, that is the pretrial of Oct. 22, 1964. Moreover, Lesmark, 
Inc., has settled its claim with Harris & Ogus, Inc., which settlement 
has the effect of also releasing Hartford Accident & Indemnity Co. 

The garnishors, Walter S.and Marie L. Charron, do not have stand- 


| 
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ing to prosecute their traverse since neither of them is a} pa party in 
interest. 
Hartford further adopts all defenses set out hereinabove by Ogus 
and asserts them as its defenses except wherein they may conflict with 
the affirmative defenses set out herein by it. | 
HARTFORD MOVES TO ADD A CROSSCLAIM AGAINST WALTER 
OGUS, INC. in the event that Hartford is held liable solely because it is 
found that Harris & Ogus, Inc. was a general agent of Hartford (i.e., 
vicarious responsibility) for the amount of any judgment which might be 
rendered against it. 
The Examiner recommends that this motion be allowed. 


Walter OGUS, INC. objects to the recommendation af the Examiner 
made hereinabove and, should the Court adopt the recommendation, it 
denies any liability to Hartford on the bases claimed or any other. 


STIPULATIONS 


It is agreed that insofar as the garnishment is Pee that there 
may be a consolidation of these actions. 

It is agreed that Aetna Casualty and Surety Co. has satisfied the 
judgments rendered against the Charrons in the total sum of $25,581.- 
98. 


The parties agree to file with the Clerk of the Court and to mutual- 
ly exchange, on or before November 25, 1966, a list of the names and 
addresses of witnesses known to them including medical and expert wit - 
nesses, who have knowledge of any aspect of this case, indicating those 
who may be used at the trial. Impeachment witnesses arp not to be in- 
cluded. 


| 
Counsel for Aetna has in his possession papers initialed by Exam- 


iner which he requests be admitted in evidence at the trial but opposing 
| 
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counsel will make no agreement with relation thereto. 

Counsel for Aetna intends to offer at the trial the policy of insur- 
ance issued by Hartford to Lesmark, Inc. effective at the date of the 
loss which is the basis of these actions. 

Counsel for other parties will object. 


The Examiner has requested counsel to appear at trial with the 
maximum amount of authority to settle this case which will be allowed 
them by their principals. 


Pretrial Examiner 


John F. Mahoney, Jr. Atty for Aetna 


Frank J. Martell, Atty for Ogus 


Paul R. Connolly, Atty for Hartford 


[Filed Jan. 23, 1967] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


(No. 3506-59) 


This matter having come on to be heard before the Court, sitting 
without a jury, upon the traverses of the garnishors, Walter S. and 
Marie L. Charron, to the Answers to Interrogatories of the garnishees, 
Walter Ogus, Inc. (successors to Harris & Ogus, Inc.) and Hartford Ac- 
cident and Indemnity Company, and the Court having taken testimony 
and received evidence on the issues set forth in the Pretrail Order, the 
Court, this 23 day of January, 1967 now makes the following Findings 
of Fact and Conclusions of Law: 
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FINDINGS OF FACT 


1. On November 21, 1962 judgments were entered in Civil Action 
Nos. 3464-59 and 3506-59 in the sum of $21,400 in Civil Action No. 
2364-59 on behalf of the plaintiff, Isabell C. Pryce against Walter S. 
Charron and Marie L. Charron and Lesmark, Inc., and in the sum of 
$3,472.00 in Civil Action No. 3506-59 on behalf of the plaintiff, Robert 
Ash, against Walter S. Charron and Marie L. Charron and Lesmark, 
Inc., and on behalf of Walter S. Charron and Marie L. Charron against 
Lesmark, Inc., in the sum of $2,000.00. In all instances, judgments 
were with interest from the date of entry thereof. 

2. Thereafter, on May 24, 1963, the judgments on behalf of the 
plaintiffs, Isabell C. Pryce and Robert Ash, were paid and satisfied by 
the Aetna Casualty and Surety Company on behalf of their ESS 
Walter S. and Marie L. Charron. 

3. By virtue of the payment of the judgments against Walter S. 
and Marie L. Charron by Aetna Casualty and Surety Company, and by 
virtue of the terms of the policy of insurance in question, Aetna Cas- 
ualty and Surety Company became subrogated to all rights of Walter S. 
and Marie L. Charron. 

4. On May 8, 1964 a judgment for indemnification and éxoneration 
was entered on behalf of Walter S. and Marie L. Charron against Les- 
mark, Inc. for the sums paid by Aetna Casualty and Surety Company on 
behalf of its insureds in satisfaction of the judgments entered jointly 
against Walter S. and Marie L. Charron and Lesmark, Inc. | 

5. In 1960, long prior to the trial of the issues pertaining to its 
liability toward Robert Ash and Isabell C. Pryce, Lesmark, Inc. had 
instituted third-party actions against Harris & Ogus, Inc. and Hartford 
Accident and Indemnity Company seeking, in substance, to recover dam - 
ages for the asserted failure of said third-party defendants to provide 
property damage insurance to the extent of $100,000.00. | 

6. On May 13, 1960 the Court ordered a severence of the claims 

| 
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of Lesmark, Inc. against Harris & Ogus, Inc. and Hartford Accident and 
Indemnity Company from the actions of Pryce and Ash against Walter 
S. and Marié L. Charron and Lesmark, Inc. and then stayed these third 
party actions pending the disposition of principal claims. 

7. On November 21, 1962 detailed Findings of Fact and Conclu- 
sions of Law were made in Civil Action Nos. 2354-59 and 3506-59which 
resulted in the judgments aforesaid in favor of Isabell C. Pryce and 
Robert Ash against Walter S. and Marie L. Charron and Lesmark, Inc. 
These Findings of Fact, as the parties hereto agree, are conclusive 
and binding upon them, and the Court herewith adopts them and specif- 
ically refers herein to Findings 11 and 12 which, in substance, find that 
on July 28, 1959 Lesmark, Inc. "caused numerous pits or excavations 
to be dug by hand under both of the said party walls [of Isabell C. Pryce 
and Robert Ash]. These pits or excavations were made at points other 
than where the plans called for footings to be placed along the faces of 
the party walls and were directly under the two party walls. No support 
of any kind was provided by Lesmark, Inc. for the said party walls in 
connection with these excavations." The Court further found (Finding 
12) that these excavations were in violation of the plans and specifica- 
tions and the applicable Building Regulations of the District of Colum - 
bia and that Lesmark, Inc. was negligent in making them and that such 
negligence was the proximate cause of the damage sustained by the two 
plaintiffs. 

8. Following the entry of the judgments of November 21, 1962 and 
May 8, 1964 in favor cf Walter S. and Marie L. Charron against Les- — 
mark, Inc., neither the Charrons nor their public liability insurer, Aetna 
Casualty and Surety Company, undertook any action to execute upon 
those judgments until September 17, 1965. There was no agreement or 
undertaking by Lesmark, Inc. that it would prosecute the third-party 
action for the benefit of either the Charrons or Aetna. 

9. The Charrons were on notice through their counsel of the pen- 
dency of the third-party actions by Lesmark, Inc. against Harris & 


JA 101 


Ogus, Inc. and Hartford Accident and Indemnity Company, and that the 
case was proceeding to hearing. Walter S. and Marie L.| Charron made 
no attempt to intervene in said action until March 19, 1965 when a Mo- 
tion to Intervene was filed by Walter S. and Marie L. Charron. This 
Motion to Intervene was denied on September 22, 1965. However, the 
third-party action of Lesmark, Inc. was stayed pending disposition of 
the present garnishment proceedings which were instituted by filing 
Writs of Attachments on September 17, 1965. 

10. On March 4, 1965 an oral agreement to settle the third-party 
action against Harris & Ogus, Inc. was made between counsel for Har- 
ris & Ogus, Inc. and Lesmark, Inc. A release extinguishing all claims 
growing out of a claim for failure to provide proper insurance to Les- 
mark, Inc. by Harris & Ogus, Inc. was signed on March 8, 1965 on be- 
half of Lesmark, Inc., and on March 29, 1965 a praecipe dismissing 
Lesmark's claims against Harris & Ogus with prejudice |was filed with 
the court. | 

11. On or about February 11, 1959, Michael Abrams, as president 
of Lesmark, Inc., requested insurance coverage from Harris & Ogus, 
Inc. to satisfy insurance specifications for a construction job he had 
undertaken for Potomac Electric Power Company and that $100,000.00 
of property damage insurance of general application be added to policy 
No. 42 MCS 601753. He was informed by Harris & Ogus, Inc. that this 
insurance coverage was issued. by Hartford Accident and Indemnity Com- 
pany as requested. Inadequate and confusing instructions to secure the 
change in insurance coverage were communicated by Harris & Ogus, 
Inc. to Hartford Accident and Indemnity Company, and, as a result, no 
property damage of general application was ever added by Endorsement 
to the Lesmark, Inc. policy No. 42 MCS 601753 by Hartford. 

12. Harris & Ogus, Inc. told Michael Abrams, president of Les- 
mark, Inc., that property damage liability insurance of general appli- 
cation in the amount of $100,000.00 covered Lesmark, Inc. under policy 
No. 42 MCS 601753. | 
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13. At all times material hereto and for several years prior to 
1959, Lesmark, Inc. or Michael Abrams possessed a copy of policy No. 
42 MCS 601753 which had been issued to him by Hartford Accident and 
Indemnity Company through Harris & Ogus, Inc. That policy had never 
prior to February 11, 1959 provided for property damage coverage, but 
the language defining property damage coverage was present at all 
times within the four corners of the document. It was under this policy 
that Harris & Ogus, Inc. agreed to provide $100,000.00 general prop- 
erty damage insurance by Endorsement thereon. 

14. The insurance agreement as represented by policy No. 42 MCS 
601753 contained an exclusion from property damage coverage for dam - 
age arising out of "the collapse of structural injury to any building or 
structure due (a) to excavation, including borrowing, filling or backfil- 
ling caisson work, or (b) to moving, shoring, underpining, raising or 
demolition of any building or structure or removal or rebuilding of any 
structural support thereof; provided, however, part (1) or part (2) of 
this exclusion does not apply to operations stated, in the declarations 
or in the company's manual, as not subject to such part of this exclu- 
sion;". 

15. Neither Michael Abrams nor anyone else on behalf of Lesmark 
Inc. had ever requested excavation coverage or the removal of the ex- 
clusion against |\damage resulting from excavation from the terms of 
policy No. 42 MCS 601753 prior to the loss sustained at 1919 I Street, 
N. W. Washington, D. C. 

16. Harris & Ogus, Inc. did not know, nor did any officer, agent or 
employee of Harris & Ogus, Inc., that Michael Abrams or Lesmark, 
Inc. was engaged in making excavations, and specifically, they did not 
know that either Michael Abrams or Lesmark, Inc. contemplated doing 
excavation work upon the premises at 1919 Eye Street, N.W., Washing- 
ton, D. C., owned by Walter S. and Marie L. Charron. 

17. The liability whichhas been placed upon Lesmark, Inc. resulted 
from excavations which were undertaken on the property owned by Wal- 
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| 

ter S. and Marie L. Charron and, consequently, is not covered by the 
terms of the insurance contract, policy No. 42 MCS 601753, by reason 
of Exclusion 1 of the policy. | 

18. The failure of Lesmark, Inc. or Michael Abrams to obtain in- 
surance coverage against the hazards resulting from the performance 
of excavation work was not due to any negligence, breach of duty or 
breach of contract on the part of either Harris & Ogus, Inc. or Hart- 
ford Accident and Indemnity Company or any agent, servant or employee 
of either of them. 

19. There was no fraud or secreting of assets practiced by Les- 
mark, Inc. upon Walter S. and Marie L. Charron or upon Aetna Cas- 
ualty and Surety Company in connection with the release), and no claim 
of fraud is made against either of the garnishees. | 


CONCLUSIONS OF LAW | 


1. There was no legal duty imposed upon the insurance broker, 
Harris & Ogus, Inc., or any of its agents, servants or employees to 
provide Michael Abrams or Lesmark, Inc. with any specific or partic- 
ular insurance coverage except to provide $100,000.00 in general prop- 
erty damage insurance with Hartford Accident and Indemnity Company 
by Endorsement on policy No. 42 MCS 601753 (Aetna Exh. 2) and spe- 
cifically no duty or obligation to provide him or his corporation with 
coverage against the hazards arising from engaging in excavation work. 

2. Such general property damage liability coverage as was pro- 
vided Lesmark, Inc. did not afford such coverage to Lesmark, Inc. as 
to have required Hartford Accident and Indemnity Company to defend 
Lesmark, Inc. against the claims of Pryce and Ash and the Charrons 
or to satisfy the judgments obtained against it. 

3. Walter S. and Marie L. Charron and their subrogee, Aetna Cas- 
ualty and Surety Company, as judgment creditors had no standing, right 
or interest which prevented Lesmark, Inc.from settling any claim which 
Lesmark, Inc. might have had against either Hartford Accident and In- 
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demnity Company or Harris & Ogus, Inc. 

4. The release executed by Lesmark, Inc. in favor of Harris & 
Ogus, Inc. on March 8, 1964 is binding on Lesmark, Inc. and had the 
effect of extinguishing all claims of Lesmark, Inc. against Harris & 
Ogus, Inc. arising from any claimed failure of Harris & Ogus, Inc. to 
provide adequate or proper insurance coverage. 

5. There is no independent ground of liability to Lesmark, Inc. 
which has been proven against Hartford Accident and Indemnity Com- 
pany, and since Hartford Accident and Indemnity Company could be held 
liable to Lesmark, Inc. only upon the basis of a vicarious liability, the 
discharge of liability on the part of Harris & Ogus, Inc. effectuated by 
the release of Lesmark, Inc. effectively extinguished any liability of 
Hartford Accident and Indemnity Company to Lesmark, Inc. 

6. The garnishees, Walter Ogus, Inc. (as successor to Harris & 
Ogus, Inc.) and Hartford Accident and Indemnity Company, are entitled 
to judgment against Walter S. and Marie L. Charron and their subro- 
gee, Aetna Casualty and Surety Company, upon the traverses filed 
herein. 


George L. Hart, Judge 


[Certificate of Service, 16 Jan. 1967] 


[Filed Jan. 23, 1967] 


JUDGMENT 
(No. 3506-59) 


This matter having come on to be heard before the Court, sitting 
without a jury, upon the traverses of the garnishors, Walter S. and Ma- 
rie L. Charron, to the Answers to Interrogatories of the garnishees, 
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Walter Ogus, Inc. (successors to Harris & Ogus, Inc.) and Hartford 
Accident and Indemnity Company, and the Court having taken testimony 
and received evidence on the issues set forth in the Pretrial Order, and 
the Court having filed its Findings of Fact and Conclusions of Law 
herein, it is by the Court this 23rd day of January, 1967 
ORDERED that judgment be entered in favor of the garnishees, 
Walter Ogus, Inc. (successors to Harris & Ogus, Inc.) and Hartford Ac- 
cident and Indemnity Company and each of them upon the traverses of 
the garnishors, Walter S. and Marie L. Charron and their subrogee, 
Aetna Casualty and Surety Company, and that each defendant have the 
costs to which each is entitled by law. 


George L. Hart, Judge 
| 


[Filed Feb. 14, 1967] 


NOTICE OF APPEAL 
(No. 2364-59) 


Notice is hereby given this 14th day of February, 1967, that Aetna 
Casualty and Surety Company, Garnishor hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 23rd day of January, 1967 in favor of Gar- 
nishees against said Aetna Casualty and Surety Company. 


/s/ John Mahoney 


Aetna Casualty and Surety Company 
Garnishor | 


[Certificate of Service ] 


[Filed Feb. 14, 1967] 


NOTICE OF APPEAL 
(No. 3506-59) 


Notice is hereby given this 14th day of February, 1967, that Aetna 
Casualty and Surety Company, Garnishor hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 23rd day of January, 1967 in favor of Gar- 
nishees against said Aetna Casualty and Surety Company. 


/s/ John H. Mahoney 
Aetna Casualty and Surety Company, Garnishor 


[Certificate of Service] 
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‘ . | 
NaANUTACTORERS’ AND CONTRACTORS’ 
SCHIDULE LiaBILiTY PCLIC 
POLICY PROVISiONS-PART 1 Form No. 6097 


Pocy No. <2 MCS 601753 


MICHAEL ABRAMS 
639 SLIGO AVE., 
SILVER SPRING, MARYLAND | 


Wrenn OFFS 
125 HARRIS & OGUS, INC. | +. 
- 8-26-58 _ Te 8-26-59 


= ! 


Hartford, Connecticut 


(A stock insurance company, herein called the company) 


‘CRe ACLCLDENT AND INDEMNITY COMPANY 


Agrees with the insured, named in the declarations made a part hereof, in consideration of the payment of the premium and in 
Cliance upon the stacements in the declarations and:subject to the limits of liability, exclusions, conditions and other terms of this policy: 
| 
| 


INSURING AGREEMENTS 


. Coverage A—Bodily Injury Liability: To pay on behalf of the Coverage B—Property Damage Liability: To pay on behalf of 

sured ali sums which the insured shall become legally obligated to pay the insured all sums which the insured shall become legally obli, to 

ges because of bodily injury, sickness or disease, including death pay as damages because of injury to or destruction of property, including 

¢ any time resulting therefrom, a any person, caused by ac- the loss of use thereof, caused by accident and arising out of the hazards 
tident and arising out of the hazards hereinafter defined. hereinafter defined. i 


Definition of Hazards 


Division 1—Premises—Operations: The ownership, maintenance or use of premises, and all operations. 


| 
Division 2—Elevators: The ownership, maintenance or use of any elevator designated in the declazations. | > 


Division >—Independent Contractors: Operations performed for the named insured by independent contiactors and general supervision thereof 
by the named insured, if the accident occurs in the course of such Operations, other than (a) maintenance and pecans at premises owned by or rented co 
he naiced ivsured and (b) structural alterations at such premises which do not involve changing the size of or moving buildings oc other structures. 


Tanvisies. .—Products—Completed Operations: | 


.-) Goods or oroducts manufactured, sold, handled or distributed by the named insured or by others trading) under his name, if the accident occurs 
FOSSe-sion o. such goods or products has been relinquished to others by the named insured or by others trading under his name and if such accident 
+ .y ftoi premises owned, rented or controlled by the named insured or on premises Sor which the classification stated in division 1 of Item 3 of 


sons excludes any part of the foregoing; provided, such goods or products shall be deemed to include any container thereof, other than a 
snail aot include any vending machine or any property, other than such container, rented to or iocated for use of others bur noc sold; 


was, if the accident occurs after such operations have been completed or abandoned and occurs away from premises owned, rented or con: 

ned insured; provided, operations shall noc be deemed incomplete because improperly or defectively performed or because further opera- 

“cared pursuant to an agreement; provided further, the following shall not be deemed to be “operations!” within the meaning of this paragraph: 

» Jeavery, except from or onto a railroad car, (b) the maintenance of vehicles owned or used by or in beHialf of the insured, (c) the existence of 
cts... squipment and abandoned or unused materials and (d) operations for which the classification stated in division 1 of Item 3 of the Jecia- 
-iteny iucludes completed operations. 


| “ 
suwmeni, Sup r.ement Payments: With respect to (2) pay all expenses incurred by the company, all costs taxed against 
atforde? &-" chis policy for bodily injury liability and for the insured in any such suit and all interest accruing after entry 
vewility, ..¢ company shall: of jucgment uncil the company has paid or tendered or deposite’ 
in court such part of such judgment as does not exceed the limit 
* agaisi che insured alleging such injury, sickness, 0: tae company’s liability; thereon; 

i xd seeking dama on acount thereof, (3) pay expenses incurred by the insured for such immediate medical 
vundless, faise or fraudulent; but the com- ac surgical relief to ochers as shall be imperative at the time of 

se such .avestigation, negotiation and setdement of the accident; 1 


eEeOCEy ago 
ouit as if ccems expedient; «) =a the insured for pais 

. premiums on boné: to reiease “ctachmeats for an amount of earnings, incurred at the Company's request; 
-n excess of the arolic. ve Uim!, .” ..bility of zhis policy, all and the amounts so incurred, except sectlements of claims and suits, 
<0UM$ OM appe’ i. any Suca ~efended suit, are payable by the company in addiuoa to the applicable limit of liability 


BEST COPY AVAILABLE 
from the original bound volume 


Plaintiff's Exhibit 2, cont’d 


IIE. Definition of Insured: The unquulifies word “insured™ iaciices the 
named insured and also includes any execuiive officer, director or stock- 
holder thereof while acting within the scope of his duties as such, and any 
organization or proprietor with respect to real estate Management for the 
named insured. If che named insured is a partuership, che enqualified word 
“insured” also includes any partner thezcin bux only with respect co his 
liabilicy as such. 


IV. Insuszace for Newly Acquired Elevators: Such insurance as is or 
can be ed under division 2 of the Denacsiun of Hazards applies to 
elevate: > sicwiy snstalled ac the premises described in the declarauions and 
to elev. wis at other premises o: which the named insured acquires owner- 
>aip oz contol 


‘is iasuriag agreement does not apply: (a) unless the named in- 
sures ifies the company within thirty days after te acquisition of 
wach vcc> cievator to which ue wishes Cc insur.ace .o appry; (07 to 
any joss againse which the tamed insured has other valid and collecuble 


insurance. 
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This insuring See applies only under the coverages for which 
this policy already affords insurance and then appiics sudject to the limits) 
of jiability stated in the declarations. 


V. Incidental Writen Agreements: Exclusion (0) docs not apply to 
the foliowing types of written agreements: (a) any casement agreement 
except in connection with a railroad grade crossing. of (>) any agreemeng 
required by municipal ordinance, except in connection with work tor thq 
municipality. Exclusions (a) (1), (a) (4) and (i) do aot apply to liabilit 

assumed under such agreements. If, with respect to this :asuring afe¢ 

ment, more than one division of the Definition of Hazards applies, th 
limits of liability applicabic to this insuring agreement shai. de the hignes 

limits oe liability as stated in the declarations for any one of division 

i, 2 and 3. 


Vi. Policy Period, Territory: This policy applies only to accident: 
which occur during the policy period within the United States of Americ: 
its territories or possessions, or Canada. 


EXCLUSIONS 


This policy does not apply: 
(a) under division 1 of the Definition of Hazards: 


{1) to the ownership, maintenance, operation, use, loading or 
unloading of, 


(i) watercraft if the accident occurs away from premises 
owned by, rented to or controlled by the named insured, 
except insofar as this part of this exclusion is stated in 
the declarations co be inapplicable, 


(ii) automobiles if the accident occurs away from such 
premises or the ways immediately adjoining, or 


(iii) aircraft; 
(2) to elevators; 
(3) co the Independent ‘Contractors Hazard; or 
(4) co the Products—Completed Operations Hazard; 


(b) under divisions 1, 2 and 3 of the Definition of Hazards, to 
Uiabilicy assumed by the insured under any contract or agreement; 


(c) uader division 3 of the Definition of Hazards, to any act or 
omission of the named insured or any of|his employees, other than general 
supervision of work performed for che named insured by independent 
concraccors; 


(d) uader division 4 of the Definition of Hazards, to liability as- 
sumed by the .ascred under any contract of agreement except a warranty 
of goods or products: 

(e) under Insusing Agreement V, to (1) a warranty of goods or 
products, or (2) any obligation for waich the insured may be held liable 
in an action on a contract or an agreement by a person noc a party thereto; 


(f) to injury, sickness, disease, death or destruction due to war, 
whether or not declared, crvil war, insurrection, rebellion or revolution, 
of to any act or conditio ident to aay of the foregoing, with respect 
to (1) liabilicy assumed ° : insured under any contract or agreement 
or (2) expenses under Ins_:.ag Agreemen: II (b) (3); 


(g) 00 ad: imposed upon the insured, or any indemnitee, as a 
person or organization engaged in the business of manufacturing, selling 
or distriburir.g alcoholic beverages, or as an owner or lessor of premises 
used for such >urposes, by season of any statute or. ordinance pertaining 
co the sale, gitt, distribution or use of any alcoholic beverage; 


ch} oc ec wusetage «+, <u any obiigation for which the insured or 
any Carrier «s his insurer May be held fianle under any workmen's com- 
pensation, unemployment compensation or disability benefits law, or 
under any similar law; 


<i) under coverage A, to bodily injury to or sickness, disease or 
death of any er:ployee of the insured arising out of and in the course 
of his employment by the insured; 


(j) under coverage B, to injury to or destruction of (1) property 
owned sf occupied by or rented to the insured, or (2) except with respect 
to liabiliry under sidetrack agreements covered by this policy, prop 
used by the insured, or (3) So with respect to liabiliry under such 
sidetzack agreements or the use of elevators, property in the care, custody 
or control of the insured or property as to which the insured for any 
purpose is exercising physical control, or (4) any goods, products or 
containers thereof manufactured, sold, handled or distributed or premises! 
alienated by the named insured, or work completed by or for the named 
insured, out of which the accident arises; 


(k) under coverage B, with respect to division 1 of the Definitio 
of Hazards, to any of the following insofar as any of them occur on or 
from premises owned by or rented co the named insured and injure or 
destroy buildings or property therein and are not due to fire: (1) the 
discharge, leakage or overflow of water or steam from plumbing, heating, 
refrigerating of ait-conditioning systems, standpipes for fire hose, or 
industrial or domestic appliances, or any substance from automatic 
sprinkler systems, (2) the collapse or fall of tanks or the component 
parts or supports thereof which form a part of automatic sprinkler systems, 
or (3) rain of snow admitted directly to the building interior throug! 
defective roofs, leaders or spouting, or open or defective doors, windows, 


_ skylights, tansoms or ventilators: 


= (1) under coverage B, with respect to division 1 of the Definition 


of Hazards, to injury to or destruction of any property arising out of (1) 
blasting or explosion, other than the explosion of air or steam vessels, 
piping under pressure, prime movers, machinery or power transmitting 
equipment, or (2) the collapse of or structural injury to any building or 
structure due (a) to excavation, including borrowing, filling or back-filing 
in connection therewith, or co tunneling, pile driving, coffer-dam work or 
caisson work, or (b) to moving, shoring, underpinning, raising or demoli- 
tuon of any building or structure or removal or rebuilding of any scruccura 
support thereof; provided, however, part (1) or part (2) of this exclusion 
does not apply to operations stated, in the declarations or in the company’s 
manual, as not subject to such part of this exclusion; 


(m) under coverage B, with respect to division 1 of the Definition of 
Hazards, to injury to or destruction of wires, conduits, pipes, mains, 
sewers or other similar property, or any apparatus in connection therewith, 
below the surface of the ground, if such injury or destruction is caused by 
and occurs during the use of mechanical equipment for the purpose of 
excavating or drilling, or co injury to or destruction of property at any time 
resulting therefrom; provided, however, this exclusion does not apply to 
operations stated, in the declarations or in the company’s manual, as noc 
subject to this exclusion; 
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SESE 2 This coccinea page, with **POLICY PROVISIONS — PART I”, Form No. 6097, 
part thereo, 


ond pith zssued to form 
completes the below numbered MANUFACTURERS’ AND CONTRACTORS’ SCHEDULE LIASILITY POLicy. 


HARiY=SORD ACCIDENT AND INDEMNITY COMPANY 
Hartford, Connecticut 
PECL AGA.ONS Policy No. 42 MCs 601753 


oa he 2’. vee, aasured and Address ———______ iy, 
Wo MAWe s .acd ist (No., Street, Town, County, State) | MICHAEL ABRAMS 
639 SLIGO AVE., 


ox! Individual Previous Policy No. ‘| Z 
eee “MCS 601215 _| | SILVER SPRING 
Lj Partnership Code No. and General Agent or Branch SHINGTON ee 
ther Code No. and Agent, Sub-Agent or Broker 2.'7 5 ne? 
eM 2. Policy Perc: 12: om A.M. standard time at the From eats = 

of the insured as stated hervin: 


a Sos eee an ead ct the fallowing coverages and divisions thereunder as are indicated 
ee ep 


Limits of Liabili 
50 thousand dollars cach person 
i 100 thousand dollars cach accident 
thousand dollars aggregate 
i (Aggregate applies to Division 4 only) 


thousand dollars cach accident 
thousand dollars aggregate 
(Aggregate applies to Divisions 1, 3 and 4) 


isiva 3. Inc<-endent Contractors 


PONSTRUCTION OPERATIONS-CONTRACTOR- 
OT RAILROADS) EXCLUDING OPERATIONS 
\N BOARD SHIPS 


on 4. Products—Completed Operations 


m Numbers of Endorsements forming part of solicy at issue 

874 (QUARTERLY) ©...» 1-2413.: L-1560 © L-2550 = G2100 | 

=z 1: Policy Period more than one year: Gross Premium $ Discount $ 
_Premmm is payable: On effective date of Policy $ So ee Ist Ant.vezsary $ 


. 4, Lose “an of all premis.: owned, rented or controlled 406-408-412 GIBBON ST:, ALEXANDRIA, VIRGINIA 
by named insured AND DISTRICT OF TOF COLUMBIA & MARYLAND 


- verest of natacd insured in such premiscs: i | Tenant 
oe Lessee 


| 
Pas wees Ebvo mec a 
Busta: 0) coos eceSd dee aict . o> ENGINEER-BUILDER 
ne past three years no « Sa eee insurance, issued to ce easel Sarre slr to char cde eer unless otherwise staféd herein: 
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AUTOMOBILE AND LIABILITY 


NUCLEAR ENERGY LIABILITY EXCLUSION ENDORSEMENT 
(Broad Form) 


Ie is agreed tina Uh. 5 lecy does not spply uader any liability coverage: 


sivzney. disease, death or destruction with respect to which an insured under the policy is also an insured under a contract of nuclear energy liability 
dene } .y tne Nuclear Exergy Liability Insurance Association or the Mutual Atomic Energy Liability Underwriters and in effect at the time of the occur- 
tesve seultin a such injury, sickness, disease, death or destruction; provided, such contract of nuclear energy liability insurance shall be deemed to be in effect 
a the .iis us suc!. occurrence notwithstanding such contract has terminated upon exhaustion of its limit of liability; 


to the owcrsts: 1. maintenance, operation of use of a nuclear facility by or on behalf of an insured, with respect to injury, sickness, discase, death or destruction 
ng from to auclear energy hazard: provided that except for byproduct material, this paragraph (b) shall not apply to goods or products manufactured or 
by « nuctear facility owned, maintained, operated of used by oF on behalf of an rene pile such gomls of products arc away from such facility after 

« Of cistribution to others; 


Hursishing of services, materials, parts or equipment by an insured in connection with the planning, construction, maintenance, operation or use of any nuclear 

tity, (2) with respect to injury to or destruction of any nuclear facility or property thereat resulting from the nuclear energy hazard or (2) if the nuclear facility 

is iocated outside the United States of America, its territories or possessions, or Canada, with respect to injury, sickness, disease, death or destruction resulting from 
the nuclear energy Razard; 


to the itunsportation, handling. uss, sale, distribution or disposal of byproduct material, with respect to injury, sickness, disease, death or destruction resulting from 
the nuclear energy hazard. 


As used in this endorsement: 


The term “nuclear energy hazard” means the radioactive, toxic, explosive or other hazardous properties of source material, special nuclear material or byproduct 
material. 


‘The terms “source material,” “special nuclear material” and ‘*byproduct material” shall have the meanings given them in the Atomic Energy Act of 1954 or by 
any law amendatory thercof: provided, except for byproduct matcrial (a) contained in or combined with special nuclear material or (b) held, stored, transported 
or disposed of as waste by or on behalf of a nuclear facility, ‘byproduct material” shall not include any radioactive isotope away from a nuclear facility. 


The term “‘nuclear facility” means: 
(a) any apparatus designed or used to sustain nuclear fission in a self-supporting chain reaction or to contain a critical mass of fissionable material; 


(b) any equipnient or device (i) designed of usec for the separation of the isotopes of uranium or a (ii) designed or used for the essing, fabricating 
or alloying of special r.ueicar material oc of irradiated materials containing special nuclear material, (iii) incorporating or making use of such irradiated materials, 
of (iv) designed or uscc for processing waste byproduct material; 


(c) any structure, basin, excavation, premises or place prepared or used for the storage or disposal of waste source material or waste consisting of or containing special 
nuclear material or byproduct material; and includes the site on which any of the foregoing is located, together with all operations conducted thereon and all 
premises used for such operations, 


Subdivision (ii) of paragraph (b) forezoing is not applicable to the occasional mechanical processing or fabri¢ating of special nuclear material by any person or 
organization at 2 location wuich contains no equipment, device or apparatus otherwise defined herein as a nuclear facility, where special nuclear or byproduct material 
mecdareeet ieee stored, or disposed of as waste, and which is principally used for other operations not related to the handling, fabricating o¢ use of special 
ry mater: 


4. With respect to injury to or destruction of property, the word “injury” or “destruction” includes all forms of radioactive contamination of property. 


This endorsement forms a part of the policy, issued by the HARTFORD FIRE INSURANCE COMPANY GROUP com or panies designated therein, to 
which it is attached and takes effect as of the effective date of said policy. ‘ crore ro 


Nothing herein contained shall be held to vacy, waive, altcr, or extend any of the terms, conditions, agreements or declarations of the policy, other than as herein stated. 


HARTFORD FIRE INSURANCE COMPANY GROUP 
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LIABILITY 


use oa C, CL, LFX, LGX and MCS Policies) 


INDIVIDUAL AS NAMED INSURED 
(Limited to Solely Owned Business) | 
(When attached to a policy that affords Automobile Insurance this endorrement does not apply 4 Automobile Liability) 


ee eee | 


639 SLIGO AVE., iD 
SILVER SPRING, MARYLAND 


EB ccti vei da 0 meeentooensccnrererseerte eee =01 FAN M,, standard time at the address of the named 
insured as sthted herein, 


| 
It is agreed that the policy does not apply except in connection with the conduct of a business of which the named insured is the sole owner. 
i} 


“Business” includes trade, profession or occupation and the ownership, maintenance or use of farms, and of Property rented in whole or in part to others, or held for 
such rental, by the insured other than (a) the insured’s residence if rented occasionally or if a two-family dwelling usually occupied in part by the insured or (b) garages 
and stables incidental to such residence unless more than three car spaces or stalls are so rented or held. | 

| 

| 
Nothing herein contained shall be held to vary, waive, alter, or extend any of the terms, conditions, agreements or declarations of the policy, other than as herein stated. 


This endorsement shall not be binding unless countersigned by a duly authorized agent of the company or com panics; provided that if this endorsement takes effect as 
+ of the effective date of the policy and, at issue of said policy, forms a thereof, countersignature on the declarations page of said policy by a duly authorized agent 
of the company or companies shall constitute valid countersignature of this endorsement. ‘ | 
| 


HARTFORD FIRE INSURANCE COMPANY GROUP | 


Hartford Fire Insurance Company 
Hartford Accident and Indemnity Company 
Citizens Insurance Company of New Jersey 


Form L-1560 Sth Rev. Printed in U.S, A. 
1 
\ 
| 
| 


(For use with MCS Policy only) 
| 


AMENDATORY ENDORSEMENT — INCIDENTAL WRITTEN AGREEMENTS 
| 
It is agreed that the first sentence of Insuring Agreement V, “Incidental Written Agreements” is amended to read: 
| 


Exclusion (b) does not apply to the following types of written agreements: (a) any easement agreement, except in connection with a 
railroad grade crossing, (b) any agreement required by municipal ordinance, except in connection with work for the municipality, 
(c) any elevator or escalator maintenance agreement or (d) any lease of premises agreement. | 
| 
‘This endorsement shall take effect as of the effective date of the policy of which It forme a part. Nothing herein contained shail be heid to 
» waive, alter, or extend any of the terms, conditions, agreements or declarations of the policy, other than as herein stated. 


HARTFORD ACCIDENT AND INDEMNITY COMPANY 
Hartford, Connecticut 


“Wathen | ©, 


| 
L-2580 Printed in U.S.A. 4-'S7 | 
| 
| 
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EXTENSION SCHEDULE FOR OTS or MCS POLICIE 


awh orn 
Ronee Gieetyoe 
“eas schadu.. - orms a part of Policy Nope i teeny ISSUE by the HARTFORD ACCIDENT AND INDEMNITY COMPANY,* 


ot Harcfer.., Conn. in favor of 


Deser a 


The descristions «  \.4.. 8 and classi/ications stated ————————————— 
delow are subjes. 2 be exciusions, conditions and | Coverage ; Coverage! Coverage Coverage 
oer terms of this 6 icv. ' A B A 


Rates Advance Premiums 


CARPENTRY IM THE CONSTRUCTION OF 
DETACHES PRIVA REStDENCES FOR 

OC UPANCY BY ONE OR TWO FAMILIES, 
ANG PRIVATE GARAGES IN oe 
TREREVA TAR S645 


C) 1405 DE «592 
. G} IF ANYVA.iZ2 
C)16,460 Md0174 


CLERICAL OFFICE EMPLOYEES"N.0.C.34E5 | C) 4200. C6 .006 
£400. MD .007 
1F ANYVA.006 


4£321823-25=27 HAYNES STREET, Ne 
WASHINGTON, DeCe 


VACANT LAND@EXCLUDING REAL ESTAT 
DEVELOPMENT PROPERTY 


CARPENTRY NeDeCe 


BEST COf 
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| 
ENDORSEMENT #1 
INTERIM PREMIUM ADJUSTMENT ENDORSEMENT | 


| 
| 
| 
| 
Named Insured and Address 


= ie ane aie: a soe = | 
This endorsement forms a part of Policy No....2./. Voe =e | 
and takes effect as of the effective date of said policy 
unless aacther efective date is stated herein. 


Y I=: ets? 
le | 
| 
Effective date. 12:01 A. M., standard time at the address of the named 
insured as stated hercin. 


: | 
it is agrees 14. *.:s policy is issued upon an interim premium adjustment basis and that such premiums as may be stated! in the Declarations for which the premium 
Dasis is “ac risus”, “cost”, “receipts”, “remuneration”, “‘sales” or “units” are deposit premiums only. ! 

gmmeaiately after the expiration of each period of QUARTERLY months from the inception date of the policy, the earned premium for such insurance as 


*$ atorded on a Premium basis shais be computed in accordance with the rates stated in‘ the policy or in the manusls in use by the company and shall be pai 
immediately by the insured. Suca ceposit premium shall apply on the final payment of earned premium. | — 


Nothing herein contained shall be held to vary, waive, alter, or extend any of the terms, conditions, agreements oc declarations ofthe policy, other than as herein stated. 
‘This endorsement shall not be binding unless countersigned by a duly authorized agent of the company; provided that if this endorsement takes effect as of the effective 


date of the policy, countersignature on the declarations page of said policy by a duly authorized ageat of the company shall constitute valid countersignature of tris 
cadorsement. 1 
| 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
Hartford, Connecticut \ 


Form L-674 3rd Rev. 7-'SS_ Printed in U.S. A. 
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CONDITIONS 


The cu..ditions, except conditions 4 and 5, apply to all coverages. Conditions 4 and 5 apply only to the coverage noted thereunder. 


we Bree. at The premiu.:. bases and rates for the hazards described 
is, the & Ws are statec <erein. Premium Suses and rates for hazards 
Ov cer wcrcnd ace those -pp.cabie in accoraance with the manuals in 


eS DL Uae Cre, ahi) 


_eemium s.ated in the declarations is an_ estimated - 


wa termination of this policy, ..¢ earned premium 

j accordan: + with the company's rules, rates, rating 
minisium premiums appiicable co this insurance. 

thus compuced exceeds the estimated advance 

med insured shall pay the excess to the Company, 

any shall retusa wo the named insured the unearned portion 


aso ywemium basis: 


aeans the total cosr ro the named insured under 

se Definition of Hazards, of all work let or sub-let in 

é isn each specitic project, in¢luding the cost of all labor, 

wietals anc equipment tarnished, used os delivered for use in the 

eaccution of such work, wheiher furnished by the owner, contractor or 

su.contractor, including all fees, allowandes, Donuses or Commissions 
m.ue, paid of cue; 


ne word “receipts” means the gross amount of money charged by 
the named insured for such operations by the named insured or by 
others during the policy period as are rated on a receipts basis other 
chan receipts from celecusting, droadcasting or motion pictures, and 
includes taxes, ocher than taxes which the named insured collects as a 
separate item and remits directiy to a governmental division; 


tae word “remuneration” means (a) the entire remuneration earned 
curing the policy period by all employees of the named «:.sured. 
exher than drivers of teams or automobiles and aircraft puis and 
<upilocs, subject co any overtime earnings or limitation of remunera- 
zn rule applicable in accordance with ithe manuals in use by the 
company, and subjece with respect to each executive officer to a 
cnaximum and a minimum of $100 and $30 per week, and (b) the 
remuneration of each proprietor at a fixed amount of $3,600 per 
annum; 


.he word “sales” means the gross amount of money charged by 
the maimed insures or by others trac.ng under his name for all goods 
ane producis suic or di cc during the policy period and charged 
cutiag the policy period zor installation, servicing of repair, and 
includes taxes, cher than taxes which the nataed insured and such 
others cuilece as « separate itera and remit directly to a governmental 
division. jl 


The named ‘asured shall maintain for each hazard records of the 
formation necessary for premicm computation on the basis stated in 
¢ decistations, ant shall seac copies of such records to the company 

wt the wad of che policy period .nc at such times duriag the policy period 
4 ima, direct. 


a. Inspection and Audit: The company shail be permitted co inspect 

the insured premises, opera..cas aad elevators and to examine and audit 

che insured’s bowxs and records at any time during the policy period and 

any extensior \-z-eot and within three years after the final termination of 

this polivr. «>. «as they relace co the premium bases or the subjece matter 
ace. 


2 OD St 


“ce word “elevator” means any hoisting or lowering 

oanect doors or landings at any building owned, renred 

cd by che named insured, unless the named insured owns, 

matcis yaly 2 part of the building and does not operate, 

‘ol ch vater, whether or not such device is in 

alance cof, iachading any car, platform, shaft, 

ap) TUR power equipment and machinery. “Ele- 

clude @ ..oist without a platform ouiside a building 

cal pewer or if not atcached to duilding walls, or a 

wicca aviSt &scc in alteration, constuction or demolition 

¢ au inci. .c -oaveyor used exclusively for carrying 

.» . dumbwaiser used exclusively for cazrying property and 
© mpattzaent he ght not exceeding four feet. 


. The word "accomobile” means a land motor vehicle, 
ahh, PLOV.uca: i 


«wing descridea equipment shall be deemed an auto- 
wade towed Dy oz carried on an automobile not so de- 
sere. set not otherwise: if of the crawler-cype, any tractor, 
powc «cane or shovel, Jitch or trench digger; any farm-type 


tractor; any concrete mixer other than of the mix-in-transit type; 
any grader, sctaper, roller or farm implement; and, if not subject 
to motor venicle registration, any other equipment noc paeeoes 
in (2) below, which is designed for use principally of public 
toads. 


The following described equipment shall be deemed an auto- 
mobile while towed by or carried on an automobile as above 
detined solely for purposes of transportation or while being 
operated solely for locomotion, but not otherwise: if of the 
* non-crawier type, any power crane or shovel, ditch or trench 
digger; and any air-compressing, building or vacuum cleaning, 
spraying or welding equipment or well drilling machinery. 


(c) Assaule and Battery. Assaule and batrery shall be deemed an ac- 
cident unless committed by or at the direction of the insured. 


4. Limits of Liability—Coverage A: The limic of bodily injury liability 
stated in the declarations as applicable to “each person” is the limit of the 
company’s liability for all damages, including damages for care and loss of 
sezvices, arising out of bodily injury, sickness or disease, including death 
at any time resulting therefrom, sustained by one person as the resule of 
any One accident; the limit of such liability stared in the declarations as 
applicable to “each accident” is, subject to the above provision respecting 
each person, the total limir of the company’s liability for all damages, 
including damages for care and loss of services, arising out of bodily 
injury, sickness or disease, including death at any time resulting there- 
from, sustained by two or more persons as the result of any one accident. 


$. Limit of Liabiliry—Coverage B: The limit of property damage 
liability stated in the declarations as applicable to “each accident” is the 
coral limic of the company’s liability for all damages arising out of injury 
ro or destruction of all property of one or more persons or organizations, 
including the loss of use thereof, as the result of any one accident. 


6. Limits of Liability: Subjece to the limie of liabilicy with respecc 
to “each accident’, the limit of liability, if any, stated in the declarations as 
“aggregate” is the cotal limit of the company’s liability for the division of 
hazards, and under the coverage, for which said limit is stated; provided, 
under division 1 of the Definition of Hazards, said limit applies only to 
premises and operations rated on a remuneration premium basis and 
contractors’ equipment rated on a receipts premium basis. Under divisions 
1 and 3 of the Definition of Hazards said limit applies separately co cach 
project with respect co operations being performed away from premises 
owned by or rented to the named insured. 


Under division 4 of the Definition of Hazards all damages arisin 
out of one lot of goods or products prepared or acquired by the nam 
insured or by another trading under his name shall be considered as 
arising out of one accident. 


The insurance afforded by this policy under division 2 of the Defini- 
tion of Hazards applies separately to each elevator. 


7. Severability of Interests: The term “the insured” is used severally 
and not collectively, but che inclusion herein of more than one insured 
shali noc operate to increase the limits of the company’s liability. 


8. Notice of Accident: When an accident occurs written notice shall be 
given by or on behalf of the insured to the company or any of its authorized 
agents as soon as practicable. Such notice shall contain particulars suf- 
ficient to identify the insured and also reasonably obtainable information 
tespecting the time, place and circumstances of the accident, the names and 
addresses of the injured and of available witnesses. 


9. Notice of Claim or Suit: If claim is made or suit is brought against 
the insured, the insured shall immediately forward to the company every 
demand, notice, summons or other process received by him or his represen- 
tative. 


10. Assistance and Cooperation of the Insured: The insured shall 
cooperate with the company and, upon the company’s request, shall attend 
hearings and tzials ard shall assist in effecting settlements, securing and 
Biving evidence, obtaining the attendance of witnesses and in the conduct 
of suits. The insured shall not, except at his own cost, voluntarily make 
any payment, assume any obligation or incur any expense other than for 
sucs. immediate medical and surgical relief co others as shall be imperative 
at the cime of accident. 


11. Action Against Company: No action shall lie against the company 
unless, as < condition precedent thereto, the insured shall have fully 
complied with all the terms of this policy, nor until the amount of the 
insured’s obligation to pay shall have been finally determined either by 
paenes against the insured after actual trial or by written agreement 
of the insured, the claimant and the company. 7 
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_tesencative thereof who 
ent shai: cherewicer be ex- 
wi the wisura:.¢ afforded 
sis swell give any person or 
- a cu-cefendaat in aay action 
we ot olOe 2 HaDbity. 


Ba. n.upicy ur on civenc, is¢ insured of of che insured’s estate 
alin... relieve tie cy .apany «. any or its obligatiqns hereunder. 


 «.$uced has other insurance against a loss 
3s  vlicy the com; ..ay shall not be liable under this policy for 
poidon os such ‘os: than the applicable limit of liability 
declarations bears zo the roral applicable limit of liability of 
coliecuble insurance against such loss. 


aMSClIICE: 6 


1a the evcar of any payment under this policy, the 

ro;,ated .o al. che insured’s rights o: recovery therefor 

3) Gt Ofganizauwn and the insured shall execute and 

ments and papers anc do whatever else is necessary to secure 

s. Tac insuzed shall do nothing after loss to prejudice such rights. 


Taree Year Policy: A policy period of three years is comprised 
three consecutive annual periods. Computation and adjustment of 
‘ned premium shall be made at the end of each annual period. Aggregate 

inits of liabilicy as stated in this policy shall apply separately to each 
nual period. 


Changes: Notice to any agent or knowledge possessed by any 

at or by any other person shall nor effect a waiver or a change in any 

rc of this policy or estop the company from asserting any right under 

lf terms of chis policy; nor shall the terms of this policy be waived or 

anged, except by endorsement issued to form a part of this policy, 
ned by an authorized representative of the company. 


' ex, Ne 
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| 
16. Assignment: Assignment of interest under this policy shall not 
bind the company until its consent is endorsed hereon; if, however, the 
named .nsuted shall die, this poli¢y shall cover the named insured’s legal 
representative as mamed insured; provided that notice of cancelation 
addressed to the insured named in the declarations and mailed co the 
address shown in this policy shall be sufficient notice to effect cancelation 
of this policy. | 


| 

17. Cancelation: This policy may be canceled by the named insured 
by suzrender thereof to the company or any of its authorized agents ofr 
by mailing to the company written notice stating when thereafter the 
cancelation shall be effective. This policy may be canceled by the company 
by mailing to the named insured ac the address shown in this policy 
written notice stating when not less than ten days chereafter such cancelation 
shall be effective. The mailing of notice as aforesaid shall be sufficient proof 
of notice. The time of the surrender or the effective date and hour of 
Cancelation stated in the notice shall become the end of the policy 
Detivery of such written nwsice either by the named insured o: 
company shall be equivalent to mailing. 


If the named insured cancels, earned premium shall be comp: 
in accordance with the customary|short rate table and procedure. If 
company cancels, earned premium) shall be computed pro rata. Premi 
adjustment may be made either at the time cancelation is effected or 
soon as practicable after cancelation becomes effective, but ps: 
tender of unearned premium is not a condition of cancelation. 


18. Declarations: By acceptance of this policy the named insured 


agrees that the statements in 


policy to-be signed by ics 
page by a duly toc agent 


PLAINTIFF’S EXHIBIT 2a 


_ DAILY REPORT for use with MANUFACTURERS’ AND CONTRACTORS’ 


= an “ - : ra a. 6 
| | me Hartford Accident and Ind pets : Smpeny 


} 
———— = 
| \ 
seat 
DECLARATIONS Item 1 
The named insured is: 


M | Individual 
—_ 


Other 
Item 2. Policy Period: 


Code No. and 


”* 
Item 3. 


Py pw 
ff 


gent, Sub-Agent or == 
12:01 A.M., standard time at the 
address of the insured as stated hercin: 


JA 116 


SCHEDULE LIABILITY POLICY Form 60‘ 
DECLARATIONS Page Form J 


| Notes to Underwriter: 


oe 24° 


arn 


From 


— or 
Lin Limite KE 
00 


Coverage A 
,000 person 
.000 accident 
.000 aggrerate 
(Agg. app. Div. 4 only) i 
B 
,000 accident 
000 aggrerate 
(Agg. app. Divs. 1, 3 & 4)! 


s 50 
$ 100 
$ 


Total B. 1. $ 


Code 
No. 


84.36 | Total P. D. $ 
Rates 
Cov.A | Cov.B 
® eerie © B Perio ea. erases 
c) Per $100 of 
emuneration 


Premium Bases 


| 


Per Elevator 


Per $100 of Cost 


204 ares 


Owl 
_—————— | 


Per $1000 of Sales 


S 
Premium for Badorsensents re 


Total Advance Premium [584.36 


Premiums 


SS Gross Premium $ 
Premium is payable: On effective date of Policy $ 


—$$— ee oS 
Trem 4. Location of all premises owned, rented or controlled =; «5 


eVoee 


« 
Interest of named insured in such premises: 


Part occupied by named insured 
Business of the named insured is 
Item 5. During the past three years no insurer has canceled 


“a9 


Gy wiles: 


ie 
s{__] Tenant 
ea 


oe no 
ENGINEER SUILODER 


insurance, issued to the named insured, similar to that afforded hereunder, unless otherwise stated b 


BEST CO 
from the ori 


PLAINTIFF’S EXHIBIT 2b 


<IABILITY 


EXTENSION SCHEDULE FOR OTS or MCS POLICIES 


This schedule forms a part of Policy No.42_ eg 501753, eS issued by the HARTFORD ACCIDENT 


BN of Hartford, Conn, in favor of MICHAEL eae ne ee ee eee 


LL of Hazards 
The descriptions of hazards and classifications stated 
below are subject to the exclusions, conditions and 
other terms of this policy. 


| eT 


Code 


No, | Premium Bases |————__—_____ 


Coverage | Coveraze 


MANO PRIVATE GARAGES IN CONNECTION 

im THEREWITH 5645 1C) 1400 pt .392 

2) IF ANYVA.1512 

C}16,400 0.174 

MCLERICAL OFFICE EMPLOYEES-N.0.C.5485 | ¢)4200. 0D 

4400. * 
IF ANY. 


2006 
2007 
2006 


BN 4521-25-25-27 HAYNES STREET, NeE 
MmYASHINGTON, DeCe 

BVACANT LAND-EXCLUDING REAL ESTAT 
MDEVELOPVENT PROPERTY 


ARPENTRY NeQeCe 8400, 
103. # 


'F ANYV. 


3457 


et a —— fj — 


DY Ae 
jinal bound volume 


AND INDEMNITY COMPANY, ; 


Coverage 
B 


/ 
44.93 


PLAINTIFF’S EXHIBIT 2c 


INTERIM ria UMAD,USTMENT ENDORSEMENT 


Named Insured and Address 


_ This endossement forms part of Policy No, 
and takes effect as of the efective date of said policy 
unless another effective date is stated hercin. 


pdiective date vesiane eee is mac nieneneeveresseersnenereneesneesenrmeneee, 12201 AW Moy standard time at the address of the named 
insured as stated herein. 


ft is agreed that this policy is wwuce upe shteries premium adjustmeat basis and that such premiums as may be stated in the Declarations for which the premium 
basis is “admissiins™, “cose”, “receipts cmuneration”, “‘saies” or “‘units” are aeposit premiums on-y. 


Immediate.y alter the expiration of each period of = snoaths from the inception date of the policy, the earned premium for suck insurance as 
is forded on such a premium basis shail be corn aw ARIA &L Kicn the ratez stated in the policy or in the manuals in use by the company and stall be paid 


| immediately by the insured. Such deposit prez..um. shall apply on tne Snal payment of cars.ed premium. 
Nothing herein contained shall be held to vary, waive, alter, or extend aay of the terms, conditions, agreements or ceclarations of the policy, other than as hercin stated. 


This cadossement shall ius de disding unless countersigned by a duly aw:! orized agent oz che company; provided that if this endorsement takes effect as of the effective 


date of the policy, countessignature on the declarations page of said poucy by a duly authorized agent of the company shall constitute valid countersignature of this 
endorsement. 


ZARTFORD +CCIDENT AND INDEMNITY COMPANY 
Hartford, Conneciicut 


Form, L-674 3rd Rev. 7-'SS_ Printed in U.S.A. 


BEST Co} 
from the orig 


Plaintiff's Exhibit 2c cont’d 


fMpese te tees 


ee eer errr a 2 


AMENDMENT OF DECLARATIONS 


Named Insured and Address 
| 
| 

iP oe re Se 
This endorsement forms a part of Policy No. Sy ratrevesorseen d (5 Bah 
issued by the HARTFORD FIRE INSURANCE COMPANY GROUP com: ) Yo/_ —w 
pany or companies designated therein, and takes effect as of the effective date of | © = oe 
said policy unless another effective date is stated herein. | 
| 
i 


2? 5 
Effective date.... ») 12:01 A. M., standard time at the address of the named insured 
as stated herein. \ 


Item 1, Named Insured to read: 


LESIARK, UNCe 


Item 1, Address of Named Insured to read: 


3, Item 1, Legal status of Named Insured to read: [[] Individual [] Corporation [1] Partnership 


4. Item 2, Policy Period to read: From 


if 

| 
Nothing hercin contained shall be held to vary, waive, alter, or extend any of the terms, conditions, agrcements or declarations|of the policy, other than as herein stated. 
This endorsement shall not be binding unless countersigned oy a duly authorized agent of the company or companies. i 


HARTFORD FIRE INSURANCE COMPANY GROUP 


| 
Hartford Fire Insurance Company New York Underwriters Insurance Company 
Hartford Accident and indemnity Company Northwestern Fire and Marine Insurance Company 
Citizens Insurance Company of New Jersey Twin City Fire Insurance Company 


fot eras erises 
weemoenkeos CrspondiGei 


Countersigned by... 


>Y AVAILABLE 


Plaintiff's Exhibit 2c cont'd JA 120 
hie we ee: ~ (For use wits M@CS Pelicy ‘oaly) 


ee ) -_-_—- 


. 


INCREASED LIMITS OF LIABILITY FOR SPEC:FIC OPERATIONS 


ae 


— 


Cn es * 


a - : ee 
ee ye eee tebe Veove) 
Named Insured anu Address 


tot ¢ 
This endorsement forms = pazt of Policy Nowe 
and takes eSect as of the effective date of said policy 
unless another effective date is stated hercin. 


Ectective date.......... A cccscnssstussninesnaone 12:0) A, M., standard time at the address oi the named 
insured as stated herein. 


Ic is agreed that with respect to such insurance as is aforded by the policy, the limit of the company’s liability shall bg increased to read as statca herein but only 7s | 
cesta So be Se prem hs barreeraatoks Nao Seer : . a eer 
ov : 


er Ww at eee serene ~~ oe 


respects the insured’s operations at 
Such increased limits are in lieu of the Li 
Coverages “ss Limits of Liability 
i * “- *” thousand dollars eaci person 
A — Bodily Injury ‘ia. itv ! = Si thousand dollars cach accident 


~ thousand couilars aggregate 


B — Property Damage Liability ! * 2 thousand dollars cach accident 
| ~ thousand dollars aggregate 


Premium for the insurance aforded by this endorsement shail be compiited on tie basis of ti:¢ following rates. 
$$$ 
Description of Hazards 

The descriptions of hazards and classifications stated below are | 
subject co the exc.usions, conditions and other terms of this policy. 


ee 


Premium 


nee 
a ee ce aren 5 rev eww 


ee ee 


‘ 
wee oe ~ et “= 
Swe we Coe} 


Nothinz 

This endorsexaent shall noc be binding unless countersigned by a duly authozized agent of the company; provided that if this endorsement takes etfect as of the effective 
daze of the policy. couniersignature on the declarations page of said policy by a duly authorized agent of the company shall constitute valid countersignature of this 
endorsement. 


HARTFORD ACCIDENT AND INDEMNITY COMPANY 


Countersigned by... 


Plaintiff's Exhibit 2c cont’d JA 121 


-- 
Po 


we ewe hee meh 


CONTRACTUAL LIABILITY COVERAGE ENDORSEMEN 


~ os Puree giepe fee etm Com aed i 
AOGUT ONAL PRI VTL. G UIS.25 3.1. & 13.85 vere} 
. Named Insured and Address 


~ 
we 
- 


+o i " aye ee 
This endorsement forms a part of Policy No...: 2 SB Sov ey _SVEISSs 
issued by the HARTFORD FIRE INSURANCE CO) RO! - 

pany or companies designated therein, and takes effect as of the effective date of 
said policy unless another effective date is stated herein. 


| 

| 

| 

| 
Se ae eA abs om 
woleioe rit sie sswebsierntacd 
I 
| 
| 
| 


Efcetive date : : fat. 12:01 A. M.. standard! time at the address of the named insured 

as stated herein. | 

ae ao ‘The insurance afforded under this endorsement is only with respect to such and s0 many of the following ebverages as are indicated by specific limits 
ty. | eee 


a0 ° eee ~ 
fx mame pam TNR Ch Rey pte 2 es = : é : ware al em 
Se a SE es pe a Ser Se ‘ ie 6 ines y avis 


Coverages 


Y — Contractual Bodily Injury Liability | 


Z— Contractual Property Damage Liabilizy 


Designation of Contracts 
- - the bed oes 
BSTC 2c z wNGe GQ POTONAS 
eecetnic 2 SMP ALY 
x 


SRCAasS Fany TRA 


coc 


| 
| 
Total Advance Premium for this Eadorscinent 


a ae ee oe De OE Ce 

INSURING AGREEMENTS 

~ L. Coverage ¥ — Contractual ~odily Injury Liability 
ce ea a yee ee 
by any person and caused by accident. 


Coverage Z — Contractual Property Damage Liability | 
behalf of the insured all sums which the insured, by reason of the liability assumed by him under any wfitten contract designated in the schedule 
eee Serupecome legally ebigercd to pay as damages because of injury to or destruction of property, including the loss of use thereof, caused by accident. 


ae Payments. The provisions of Insuring Agreement II of the policy, other than paragraph (b) (3) thercof, are applicable to 
the insurance afforded under seule ea oneae With eo to such injury, ares discasc or destruction as is covered by the terms of this endorsement, the 
company also shall defend an arbitration proceeding wherein an indemnitee under a written contract designated in the schedule below secks damages against the 
insured on account thereof, and wherein the company is entitled to exercise the insured’s rights in the choice of arbitrators and in the conduct of such arbitration 
proceedings, 


III. Definition of Insured. The provisions of Insuring Agreement III of the policy are applicable to the insurance afforded {under this endorsement. 


| . . sae 
IV. Endorsement Period, Territory. This endorsement applies only to accidents which occur on and after the effective date hereof, during the policy period and within 
the United States of America, its territorics or possessions, or 


Fossa L-2359 2nd Rev. Printedin U.S.A. 7-57 


Plaintiff's Exhibit 2c cont’d JA 122 


This cadomement does net apyty: 


waty oO. ,00ds or pre duct: 


(«) to habuity for way «2 


in Insuring Agreement IX of this endorsement out this exclusion shall not apply” 


: ther 
ration ther Gee. a 
went or elevator or escalator maintenance agreement; 


os aWaTGed iS 
As FESPLCts S wuse or | 


ay oc held liaole «a an action va a contract wy a person not « party thereto; 


(6) LOARY Gori,atwoss of Wake ke insures . 
dea.h or destruction arising out of defects in maps, plans, designs or 


sured of d.womnit Larchitecs, cagin€er OF SU.V<5u-. to injury. icksess, disease, 
wt uisce oF used by the sured oF tademaiices 


“sor destruction due to war, w .ether «7 not declared, civil war, insurrection. rebellion or revolution, of to any act or condition 


po: d upe.. .ny incemnitee, ava Peron oF organization enzaged in the business of manufacturing, selling or discributing aicoholic beverages, or as an 
3 or ordinance pertaining io the sale, gift, distribution or usc of any alcoholic beverage; 


wremuses used sur such p..cposes, Uy Feason of any statut: 


to any abligation for which the iasured or any carrier as his insurer may be held liable under any workmen's compensation, unemployment 


Lity beneits taw, or under any sitsint law; 


(g) uncer coverage 


son. 


j...¥ too deszeuction of (1) property owned or occupied by or sented to the insured, or (2) except with respect to liabilit under sidetrack 
"wan vfnoesement, property used oy or in the care, cu ody or control of the insured or property as to which the insured for any purpose 1s 


» to or destruction of any goods, products or containers thereof manufactured, sold, handled or distributed or premises alicaated by the 
. completed by or far the named insured, out of which the accivent arises; 


(i). ader coverage 7, 10 43 
wamed insured, oF + 


. he Jollowing insofar as any of them occur on or from premise. owned by or rented to the named insured and injure or destroy buildings 
not Gue to ure: (1) the discharge. leakage o- overflow of water or steam irom plumbing, heating, refrigerating or ai: conditioning systems, 
stendp. > tus fice industrial or domestic appliances, or any substance from automatic sprinkler systems, (2) the collapse or fall of tussks or the component 
parts oc sunporis thereor which form = part of autoraatic sprinkler systems, or (3) rain o: snew admitted directly to the building interior through defective roofs, 
Jeaders or © outing. or open or defective doors, windows, skylights, transoms or ventilators. 


G) under cov.zage Z, toaay 
or property therein 3: 


COND:TIONS 


1. Policy Coaditions. Ali of the Conditions of the policy whici, would apply to the bodily injury liability or property damage liability coverages thercof shall apply 
to the insurance under this endorsement except those respecting “Premium”, “Definitions”, “Limits of Liability” and **Assistance and Cooperation of the Insured”. 


2. Limks of Liabiky 

(a) Coversxe¥. The limit of contractual bodily injury liability stated in the schedule hercin as applicable to ‘*each person” is the limit of the company’s liability 
Il Comages, including damages for care az.d loss of services, arising out of bodily injury. sickness or discase, including death at any time resulting therefrom, 
2 by one person as the resuit of any onc accicent: the limit of such liability stated in the schedule hercin as applicable to “each accident” is, subject 
ve provision re-necting cach person. the total limit of the company’s liability for all damages, including damages for care and loss of services, arising 
>, sickness or disease, including death at any time resulting therefrom, sustained by two or more persons as the result of any one accident. 


: sty Camage Liability stated is. the schedule herein as spplicable to “each accident” is the total limit of the company’s 
ising out of injury to or deszruction of all property of one or more persons or organizations, including the loss of use thereof, as 

mit of such liability stated in zhe schecase he-ein as “‘aggregate” is, subject to the above provision respecting *‘cach accident”, 
npany’s liab:::.y Zor all damages. Said aggregate limit applies separately to cach project with respect to operations being 


(b) < 


< 


3. sa.tistance and Cooperation vf the Insured. “he insured shall cooperate with the company and, upon the company’s requcst, shall attend hearings aod trials and 
shall assist in edecting settlements, securing and giv.ng evidence, obsaining the attendance of witscsses and in the conduct of suits and arbitration proceedings covered 
hereunder. Tie insured shall not, except at luis own cost, voluntarily make any payment, assume any obligation or incur any expense. 


4. Dsemiem. The pzemium bases and rates for the contracts described in the schedule herein are stated therein. 
The premium with respect to which “cost” is the basis, is an estimated premium only. Upon termination of this endorsement, the earned premium shall be com- 
pused in accordance with the company’s rules, sates, rating plans, premiums and minimum premiums applicable to this insurance. If the earned premium thus 
computed exceeds the est-mate advance premium. paid, the named insured shali pay the excess to the company; if less, the company shall return to the named 
insurec the unearned portion paid by insured. 

Waex used = a premium basis cee “cost” means = = SS = a os work let oe sub-iet in connectioa with each specific project, including 
the cast of all labor, materiais sad equipment éurnished, or delivered for use in the execution of such work, whether furnished owner, 
subcostractor. including ail fees, =lowances, bonuses or commissions made, paid or due. fie receeeracci 


ning iezein contained shall be he-c to vary, waive, clter, or extesc spy of the terms, conditions, agreements o- declarations of the policy, other than as herein stated. 
ndoz.coment shall not bet + Uness countersi;ned by a duly authorized agent of the company or companies; provided that if this endorsement takes effect as 
ne Chacscive Gate of the policy anc, at issie of said pet Jorms a pact thereo!, countersignature on the ceclar-rions of said policy b: thorized 

¢! the company or companics shail constitute valid cousierss,acture aoe endorsemcat. om one focal — 


EARTESCRD FIRE INSURANCE COMPANY GROUP 


oe: = Size Incarance Compazy : New Yosk Underwriters Icsurance Company 
Hac.ord Accicni cad Incemnity Comr-ny Northwestern Firc and Marine Insurance Company 
Citizens Insurance Company of New Jersey Twin City Fire Insurance Company , 


Countersigned Byy.vececersssssseesese 


Plaintiff's Exhibit 2c, cont’d JA 123 


Be wt eee 


AMENDMENT OF DECLARATIONS 


This endorsement forms a part oi Policy N 

issued by the HARTFORD FIRE INSURA} = 
pany or companies designatec therein, and takes effect as of the efiective date 0 o 1 Ver sae 
said policy uniess another effective date is stated hescin. 


Effective’ date sccccsccstccoc te es to ee SST 220 TEASE standard time at the address of the named insured 


as stated herein. 


| 
It is agreed that the policy is amended with respect to such of the following particulars as are indicated by specific entry in Connection therewith: 
1. Item 3, Named Insured to read: 


ne A 


Zockvilic Voiuxntecr Fire Dezertre:t, Inc. 
Trem 1, Address of Named Insured to read: 


| 
- sega - Poni al ye s 2: + i 
; n.ig9 &s respects je>s for Dixie Jani iter Supply 
| 
| 
| 
| 


Item 1, Legal status of Named Insured to read: [7 Individual [ Corporation [7] Partn. - 


Item 2, Policy Period to read: From 


i Nothing herein contained shall be held to vary, waive, alter, or extend any of the terms, conditions, agreements or declarations; of the policy, other than as herein stated. 
is endorsement shall not be binding unless countersigned by a duly authorized agent of the company or companies. i 


| 
HARTFORD FIRE INSURANCE COMPANY GROUP | 


Hartford Fire Insurance Company New York Underwriters Insurance Company 
Hertford Accident and Indemnity Company Northwestern Fire and Marine Insurance Company 
Citizens Insurance Company of New Jerscy Twin City cmc maa, - 


0 
& 
Authorized Agent 
Form 1.-2520 Rev. Printed in U.S. A. 


PLAINTIFF’S EXHIBIT 2d 


.olicw No, BR pee ee ee 
ENSURANCe. CGOM2ANY GROUT ¢ 


52:02 A, M., standard time at she address of the named insured 
«s Stated hesein. be 
= f27Beturr 2renium: $ 7 
M. P. $ 
Comp. $ ; Theft $ 
In cousidereticn of the vremium charged it is hereby understood anc agreed 


che ta ey een es the policy 


(Teen # ) ~~ Cledorsenent # 
+o which this endorsement is attached is amended to Fri AS 
(Reaé as 2cllows) (I (exclude). 


Peel es as 


“GR Sm OS 
see So io 
id t6 vary, waive, alter, or exiend any of the tezms, conditions, agreements or Geclarations of the policy, other shai as hezcin siated. 


fing unless count 4 by a duly authorized agent of the company or companies. 


reke e 
ee ae mers 


SOUS yb ZezoRD FIRE INSURANCE COMPANY GROUP 
tasurance Company New York Underwriters Insurance Com; ssy 


viaroed J and Incemnity Cumjuay <x 
oizens insusance Company of New jersey Twin City Fire Insurance Compe=y 


Countersigned by .... 


PLAINTIFF’S EXHIBIT 2e JA 125 © 


| 
fon) =. \. 
ENDORSEMENT | 


Address 


is MICHAE 
| 

issued by the HARTFORD FIRE INSURAN ees 
pany or companies designated thercin, and takes effect as ss of the effective date of fox PELVIS 
said policy unless another effective date is stated here:.. N 


This endorsement forms a part of Policy No. .... : SS At 


Effective date......... eeeteeee ener neem OLEATE Vin sedadard time at the address of the named insured 
as stated herein, H 
| 


Additional Premium: {> 3¢ ft7,Return Premium: $ te == ory, 
B. I. $ P. D. $ M. P. $ 


Se 
1 

| 

\ 

! 


Comp. $ Fire $ Theft $ Other $ 


Coll. $ 


Im consideration of the premium charged it is hereby CEE SEE and agreed 


a Seen SS Geena ayes 
to which this endorsement is attached is amended to SSeS 
(Read as follows) Cinelude) Vockade ya 


of the policy 


LIMITS OF LIABILITY 
COVERAGE 8 PROPERTY DAMAGE 
325,000 ACCIOENT 
250,G6CO0 AGGREGATE 


an 


vel 


E457 


12 


ClCY PIRICDS SeZ5e53 TQ 8026-259 


Nothing herein contained shal } be held to vary, ws alter, or extend any of the terms, conditions, agreements or dcclarations of the policy, other than as herein stated. 
This endorser ent shall not be binding unless countersigaed by a duly authorized agent of the company or companies. | 

BARC OF LIS 

eons ee INSURANCE COM?ANY GROUP 


Bi tx 
Hartiord Hire Wh Sce Comzany . “eine iS 
Hartford Accicent anc Indemnity Company New York Underwriters Insurance Com zany 
Citizens Insuzance Company of New jersey Twin City Fire Insurance Company 
| 


dluthorized slgent 
Sucm. Gel ASD 2nd Rev. Prinzed in U.S.A. 3-'S9 


PLAINTIFF'S EXHIBIT 3 


March 5, 1965 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


Samuel Barker, Esquire 

1001 Connecticut Avenue 

Washington, D. C. 20036 
: and 

Frank J. Martell, Esquire 

1215 19th Street, N. W. 

Washington, D. C. 20006 


Re: Fenton and Ash v. Walter S. and Marie L. 
Charron and Lesmark, Inc. v. Harris & 
Ogus and Hartford Accident & Indemnity 


Company 


Gentlemen: 


Upon my request, Chief Judge McGuire today continued the trial of the third-party 
action in the above case for 30 days in order to afford me an opportunity to take 
appropriate action to protect the interests of Walter S. and Marie L. Charron in 
aid of the satisfaction of their judgment. 


You have both advised me on March 4 of a proposed agreement to settle the claim 
of Lesmark, Inc. against Harris & Ogus for a consideration of $1,500. I was ad- 
vised by Mr. Martell for the first time on March 3 of the pendency of these nego- 
tiations. The proposed settlement is in derogation of the right of Mr. and Mrs. 
Charronto enforce their claim for full and complete indemnification from Lesmark, 
Inc., for which judgments were entered in their favor in the main action. The sole 
purpose of the contract of insurance in issue in the third-party action was to pro- 
vide the means for such indemnification and the relief sought in the third-party 
complaint was for this express purpose. Accordingly, Mr. and Mrs. Charron have 
a direct interest in the recovery under the third-party complaint. The proposed 
settlement of the claim against Harris & Ogus for a sum, which I understand was 
to be applied solely as an attorney's fee to Mr. Barker for services rendered to 
date, clearly frustrates the vested rights of the Charrons as third-party benefici- 
aries in this action. From a cursory examination of the facts, it would appear that 
the claims asserted against Harris & Ogus and Hartford are meritorious. 


Accordingly, in order to carry out the purposes of the continuance of this trial, I 
specifically request that the status quo of this law suit be maintained and that this 
proposed settlement not be consummated. After I have had a further opportunity to 
look into this entire matter, I shall be in touch with you again before the expiration 
of the 30-day period of continuance, or on or before March 26. 


Very truly yours, 


/s/ Justin L. Edgerton 
JLE:vtp 


Plaintiff's Exhibit 3, cont’d 


TO ee ee a A AO OL en eNO eye 


Va 
Value $..10d..... ; KS 
tion cas 
st) | aan 
ned Ret, receipt fee sf 1 ie 


Surcharge $......... Boat. del'y fee a a 


z an 
ip SS. 1) sirmal S&S 
ee . Phone om Sen : 


SI ATURE OF ADDRESS ISS AGENT, 17 ANY 


ee boo Se- ae ° ey eee dy 
=) TSkOn 


(Peat cet S Ye BO rest) 


dooce een enna nana nneceeweeeennnnnnnnnne 


eat VERSO (only i raqueetod) 
—— 


Coe tm TiSsbeBeF CPO 


srteseseceewenennnnnnerwnsiewnnnnnnnadyen ayo Dbeespnnnncececeereccceesnenenen 


POD Form 380¢—May 1964 


Ss REGISTERED NO, 
Jor these services) i Value $.... iP 4 ‘a | Spot. deFy fee $_-—— 
dips, 2 
Sesevibed om othcs side. (receipt fee i — 
del'y fee $........... 
Sirmail 


o 
va 


v 


Fr 


SAS 
Kila peo Ny. 


BEST COPY AVAILABLE 
from the original bound volume 


PLAINTIFF'S EXHIBIT 3a JA 128 


1 

ops fs 
CU 
tw 

ty 

bj 

Qa 

tl 

a 

i 

q 

hn 

H 

I-t 

Oo 

tA 

wy 


M4 BD PeTsATT aur) 

aV DD SAanvLs. AL 
7Q2 wp AD TM VED 
L9Oz9 EYS SPRSET, NY. 


EDMUND We. DREYSUSS & ASSOCIATES, A.r.A. 
Registered ivcaitects 
LOZ9 L5ca Street, NW. 
Westington, D. C. 


SECHOLAS C. MANDRAGOS, P.S. SENRY DOLLAR & ASSOCIATES 
Jonsuliting Engineer Consulting Engineers 
Dent Roast ero7 K St., NW. 

Rout 1, sox +5 Washington, D. C. 
Srendyvine, Mc. ME 0-934 

STATE 2-7529 


BEST COf 
from the orig 


Plaintiff's Exhibit 3 a, cont’d 


13. Insurance; 


(a) The Contractor shell metntatn such insurence es 
will protect himself and the Owner from direct, assumed 
and contingent liability for clains for damages, flor personal 
injuries, including death, and/or damage to property, whica 
may arise from operations under this contrac: whether snch 
Operations may be by himself or any Sub-Contracton cr any 
one directly or indirectly employed by either of them. Such 
insurance saall be in sucha compenies as may be selected by 
the Owner and certificates of such insurance shall be filed 
with the Owner. The amounts of public liability policy 
shall be $59,990 for injury to one person.and $194,009 for 
the injury to more than one person in each accident: The 


amount of property damage insurance shell be $159,900. 


(b) The contractor shall maintain Workmen's Compense~ 
tion Insurance and file with the County and City authorities 
and the Owner certificate thereof. | 


(c) The contractor shall also require that each of his 
sub-contractors shall carry proper and adequate volicies, 
covering Workmen's Compensation and Public Liability as well 
as all liability assumed under the contract, covering the 
contractor and the Owner. | 

. ‘1 | 

(ad) Original policies taken out in the neme ef the 
sub-contractor shall be delivered to the contractor at the 
time the contract is signed. | 
| 

(2) Should any person or persons or property| be demaged 
or injured, including injuries causing or resulting in deeth, 
by the contractor, or by any sub-contractor, or by; any person 
or persons employed under them, in the course of the perform- 
ance by them of this agreement, or otherwise resulting from 
eny action or operation under this agreement, whether by 
negligence or otherwise, said contractor shall alone be 
liable, responsible and answerable therefor and does hereby 
agree, to and with the said Owner, to hold harmless and 
indemify the Owner of and from all claims, suits, |actions, 
costs, counsel, fees, expenses, damages, judgments|or decrees 
by reason thereof. 

14. Neither the final certificate of payment, nor any pro- 
vision in the contract shall release the C¢ntractor of re- 
sponsibility for faulty materials or workmanship, and unless 
Otherwise specified, he shall remedy any defects due thereto 
and pay for any damages to other-work resulting thérefrom 
which shall appear within one year from final completion of 
work. | 

: | 
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Plaintiff's Exhibit 3a, cont’d 


IV. EXCAVATING AND GRADING 


{z) Include ell clearing, excavating, filling, back- 
filling, grading and related ivems necessary to comple te 
worl: shown cn drawings and specified herein. 


(bo) Excavating end backfilling for sewers, water, ges, 
Dizubing, heating end electric work is included under their 
respective civisionc. 


Provide ané place any additional earth needed to 
isting grades to new grades indicated or specified. 


Remove from site and dispose of excavated material 
unsuitable for fill or backfill. 


é. Excavating: 


(a) Excavate to elevations and dimensions indicated on 
tructurel drawings plus sufficient space to permit the 
us trades to install their work, erection of forms, 


of Toundéstvion. 
th not less than 6 inches below normal frest line. The 
normal frost Line shal. be consiaered as two (2) feet below 
final grade unless otherwise directed. All footings shall 
extend to a depth of at least 12 inches in undisturbed soil. 


.(b) Exeavation for footings and trenches may be cut to 
accurate sizes and side forms omitted, if concrete is poured 
in clean-cut trenches without cave-ins. 


(c) Should suiteble bearing for foundations be encoun- 
tered ebove the elevations indicated on drawings, excavation 
shéeil be carried to such elevations es approved by the 
Architect. Any savings thus obtained shall be credited to 
the job at an agreed unit orice. = 
: (a4) If suitable bearing for foundations is not encoun- 
tered at the depth indicated on @rawings, the contractor 
shall immedictely nctify the Architect and shall not proceed 
rurther until instructions are given end necessary measure- 
ments mece for purpose of establishing additional volume of 
excevaticn. <Any such added excavation shall be executed at 
an agreed unit price. 


(e) Metertal tc be excavated is assumed to be earth 
and other materials that can be removed with power shovel. 
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If reck ts enoountered within limits of excavation, the con- 
tractor shall immediately notify the Arehitect and shall not 
proceed further until instructions are given énd |measure- 
ments made for purpose of establishing volume of irock exceva- 
tion. Rock is defined as eny stone or boulders that cannot 
be removed by @ power shovel, 1/2 cu. yd. bucket capacity 
without use of continuous drilling or by explosives. 

(£) Genersil contractor shall control the grading 
around buildings so that ground is pitched to prevent water 
from running into excaveted areas, of the building. He shell 
furnish all pumping required to keep excavated spaces clean 
of water during construction. Weter shall not bel conducted 
onto edjacent property. 


(g) Placing of footings and foundations on earth fill 
will not be permitted. Care shell be taken that excavation 
does not extend below the exact lines of bottom of footings. 
Should the excavation through accident or otherwise be taken 
out below such lines, the contractor shall fill in the 
resulting excess excavation with concrete under walls and 
footings, and with gravel or other approved materials under 
Slabs, at no additionel cost. Loans, organic, or! other 
materials undesirable shall be removed, as required by the 
Architect. 


| 
(h) When necessary, in the opinion of the Architect 
shoring or sheet piling shall be placed at the expense of 
the contractor, but the failure of the Architect to direct 
the placing of shoring or sheet piling will not relieve the 
contractor of his responsibility for Camage resulting from 
its omission. 


| 
3. Beckfilling, Grading end Fill: Backfilling around exter~ 
lor foundation pilrs and walls shall be promptly accompi shed. 
Selected materials from the required excavation shall be 
used. No trash shall be allowed to accumulate in|the space 
to be backfilled and this space shall be well cleaned before 
backfill is placed. Whenever practicable, the backfill 
shall be consolidated with weter by puddling. ‘there this 
method cannot be used, the materiel shell be placed in layers 
not more than 1 foot thick unless othervise specified, and 
shall be compacted by tamping to the satisfaction of the 
Architect. Particular care shall be taken to avoid leaving 
wood where it will be buried. No backfilling shalll be done 
until ell underground wall work has been inspected by the 
Architect. Fill within the perimeter cf the Duilding walls 
and underneath e11 floor slabs shall be of benk run gravel 
spread in layers and completely compacted as herein speci- 
fied. All the above fill shall be approved by the Architect, 
before depositing any on the site. 


~]4- 
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Plaintiff's Exhibit 3a, cont’d 


Contractor saall examine the site pian for existing and 
future grades. All surfaces to receive paving shall be care- 
fully graded and well compectec before application of peving. 
Gredes not otherwise indicated shall be uniform levels or 
slopes between) points where elevetions are given or between 
such points and existing finished grades. Abrupt change in 
slopes shall be rounded. 
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PLAINTIFF’S EXHIBIT 4 


/10, 1965 


Justin L. Edgerton, Esq. 
Pledger, Edgerton & Mahoney 
925 Washington Building 
Washington, D. C. - 20005 


re: Fenton and Ash v. Walter S. and Marie L. Charron and Lesmark 
Inc. v. Harris & Ogus and Hartford Accident & Indemnity Co. 


Dear Mr. Edgerton: 


This will acknowledge receipt of your letter dated March 5, 1965, which I 
received on March 8, 1965, re the above. As you know, Mr. Martell and I set- 
tled this case on March 4, 1965. I was in another office of Martell's law firm 
for the purpose of taking a deposition in another case and before I left the build- 
ing I picked up the releases. 


I regret that your view of the worth of the case does not agree with mine, 
but perhaps after you make more than a "cursory examination of the facts" you 
will change your mind. 


| 
Also, to set the record straight, you know that you were advised by me that 
your client could have any portion of the $1500.00 settlement you deemed pro- 
per. I did express the pious hope that you would permit me to retain as much 
of it as possible in view of the fact that Lesmark's indebtedness to me for legal 
services far exceeded the $1500.00. 


Very truly yours, 
BARKER & SAVITS 


by: Samuel Barker 
SB:fe 


ce: 

Frank J. Martell, Esq. 
Galiher, Stewart & Clarke 
1215 - 19th St., N. W. 
Washington 36, D.C. 


Dear Mr. Martell: 


I am enclosing herewith release which has been duly executed by Lesmark 
Inc. 


PLAINTIFF'S EXHIBIT 5 


March 18, 1965 


Frank J. Martell, Esq. 
Galiher, Stewart & Clarke 
1215 - 19th Street, N. W. 
Washington 36, D. C. 


re: Lesmark Inc. v. Harris & Ogus, et al 
Dear Mr. Martell: 


I return herewith praecipe and copy which I have signed on behalf of 


Lesmark Inc. 
Cordially yours, 


Enclosures (2) BARKER & SAVITS 
SB:fc 


, By: 
ec: Justin L. Edgerton, Esq. 
Pledger, Edgerton & Mahoney Samuel Barker 
925 Washington Bldg. 
Washington, D. C. - 20005 


SS 
PLAINTIFF'S EXHIBIT 5a 


UWeritod States District Cait 
“g¢ the Bistrict of Columnbta 


day of 223228 19_83_ 
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ic. Povey Doocnsant, OGL Connecticst Avenue, N. W. 
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PLAINTIFF’S EXHIBIT 6 


AGENCY AGREEMENT 
with 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 


This Agreement made this Ist day of April A. D., 1957, 
between the HARTFORD ACCIDENT AND INDEMNITY COM- 
PANY, a corporation of the State of Connecticut, with its princi- 
pal office in the City of Hartford, State of Connecticut (hereinafter 
called the “Company”’) and 

HARRIS & OGUS, INC. 


** * 


A corporation of the District of Columbia 
(hereinafter called the “Agent’’) 


WITNESSETH | 


In consideration of the mutual covenants and agreements herein con- 
tained the parties hereto agree as follows: 


The Company hereby grants authority to the Agent in the follow- 
ing territory, viz.: 
Washington, D. C. and Vicinity 


to solicit and submit applications for the classes of insurance and 
fidelity and surety bonds for which a commission is specified in the 
Schedule of Commission Allowances annexed hereto and made a 
part hereof as “Exhibit A”, to issue and deliver policies, bonds, 
certificates, endorsements and binders which the Company may 
from time to time, authorize to be issued and delivered, to collect 
and receipt for premiums thereon or therefor, to cancel such po- 
licies and bonds in the discretion of the Agent where cancellation 
is legally possible, and to retain out of premiums collected! and 
paid over to the Company in accordance herewith, as full com- 
pensation on business placed with the Company by or through 


the Agent, commissions at the rates set forth in Exhibit A. 
nee 
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Hartford Accident and Indemnity Company 


CERTIFICATE OF INSURANCE 


This is to certify that the insurance policies specified below have been issued by the Hartford Accident and 
Indemnity Company to the Insured named herein and that, subject to their provisions, exclusions and conditions, 
such policies afford the coverages indicated insofar as such coverages apply to the occupation or business of the § 
Named Insured as stated. 


peecanebay anne Meds 


Name of Insured: Eresssz, FES 


bedi. thy dace 
Address: _ 639 Sligo ivenne, Sliver Sorinc, 
Occupation or Business: Contractor 
Type of Work Covered: 


Location of Operations: Yir-imis 


. 
at Tey - 


a oo 
2. Coverages | Policy Number Effective Date | Expiration Date Limits of Liability 
——— it a a no ee 


Workmen's Compensation : totes nypent fr 


al LA Pete Statut 
OfZefse C/E f 37 mf 


| Cr. o Lf we fe kh fre Se ae. 
Manufacturers’ and Contractors’ ofst/ < vfzt/57 S$... pa eben 
Bodily Injury Liability 


Manufacturers’ and Contractors’ rT 5 fase [Se 2f2tf/57 
Property Damage Liability . = = cf: eh oe f: 2&f3 a7 


Vo ee ek B33 
pepe pe ete Panne) me rae Senor CW LA Poh GJatfes 
Owners’-or Contractors'-Protective OUL75>5 Sze [Ss &/25/59 
Bodily Injury Liability at so Ap 
PR ee 


7 ; 
we On eed = 


Swot or-Contrasters-Promaivé | uCS ELATSE | G/2S/3E Sfzi/s ae OSS 
Property Damage Liability C5 AIDE | E/28/3 fii/s? \8 
| 


fae 


Se mee, -! 
an natnrer leg he te MeN coe oe 


Automobile Bodily Injury Liability ay Ti 5) aay Bo 


ee er 


cosarone ang Senta aie 


Automobile Property Damage . _ A : BAe pea Hs 
ea 97229 Yecss: 3fec/ss CREAR CCAS 


= and 
Comtractnckl L223 


Pik SECT OEE TPIS fo aoe ees 


3. Description of Automobiles: 


4. In the event of cancelation of any of the foregoing policies, ten (10) days’ written notice will be mailed to 
Petor.¢ llectzie rower Company : : . 
Wth enc C Lirests, Ee we at whose request this certificate is issued. 


tashinston, oc. Co 


HARTFORD ACCIDENT AND INDEMNITY COMPANY 


ey 32, 1955 By. 
Form G-1949 2nd Rev. 3-"SS Printed in U.S.A. 


TES MORES Rech a: 
wee ett lt ne et ¢c  wttiel. 
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__- 2 -“tiord Accident and 'ndemnity Company 


HARTFORD, CONNECTICUT 


CERTIFICATE OF INSURANCE 


This is <o certify that the insurance policies specified below have been issued h i 
t ; y the Hartford Accident and 
Indemnity Company to the Insured named herein and that, subject to their seer exclusions and conditions, 


such policies afford the coverages indicated insofar as such coverages apply to the ¢ i i 
Sees Se ee ag pply e pecupation or business of the 


Address: POF 25 35 SENS See, TS 

Occupation or Business: = 

Type of Work Covered: F oon | 

Location of Operations: amis, bangliad cnt istrict of Colecbia 
| 


EE 
2. Coverages Policy Number Effective Date | Expiration Date Limits of Liability 
eT | SS) 


1. Name of Insured | 
- oe | 


Workmen's Compensation VEPESSE? tis re é/5: Statutory 


Manufacturers’ and Contractors’ HOIELLID3 Cf2efs ~ 
Bodily Injury Liability 


Manufacturers’ and Contractors’ . re =e 
Property Damage Liability Moz £/25/53 


Owners’ or Contractors’ Protective 
Bodily Injury Liability 


Owners’ or Contractors’ Protective 
Property Damage Liability 


Automobile Bodily Injury Liability 


Automobile Property Damage 
Liability 


3. Description of Automobiles: 


4, In the event of cancelation of any of the foregoing policies, ten (10) days’ written notice will be mailed to 


ee 
tate 


: 
. ‘ - 7 - . 

tone Seynly Vorskouss at whose request this certificate is issued. 

ts ete Ave << ' 

tee ee SP ~eo a te ae 


Yochinw ut, Le Ce HARTFORD ACCIDENT AND) INDEMNITY COMPANY 


Date dane 13, =e - 7 
Form G-1949 2nd Rev. 3-'SS_ Printed in U.S.A. 
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SARTFORD ACCIDENT AND INDSMNITY COMPANY 


HARTFORD, CONNICT:CUT 


CERTIFICATE OF iNSURANCE 


Named Insured and Address 


{ Lesmark, Inc. and Michael Abrams 
639 Sligo Avenue, Silver Spring, Maryland 


ee, 


is to certify chai the HARTSCRD ACOIDENT AND INDEMNITY COR: NY aasi-sued to the name« insure 
cies enumercted below and such policies apply w-th zespc=. to the hazards ind for the coverages and limit 


of iabilicy indicated by specific entry herein, sudject to ali c! tne terms of suc policies. 


1 | 
Policy | 2flective | Expiratio-. 
Number Date i Date 


| Coverages and Liszits of Liability 


Hazards ~ diy injury Liability; Property Damage Li. Dilicy 
iazoz 

each person | each accilécnt eac>. accident afgregate 
Oe ————— ET | 
Genersl Liabilixy ‘ | 


; | 
| Mics 601753___| 8/26/58_| 8/26/59 's 1 one 300 000s 100 _,000 


Contractiual-as 
described below 


pics iaeaanaa a | ee Scene eer, 000 [SLE Y.O00 SEE XXXX 
Auromobit | | ‘ 000; XXXX 
atomobiles | ' } 4 $000) XXXX 


$e —— 
Workmen's Compe..sation jCompensation — Statutory 


WH 746349 | SEES 


Location and descripiicn of operations, automobiles, contracts, ctc. (For contracts, indicate type of agreement, party a 
date, aaah area ~ 
) Virginia, Maryland and District of Columbia 


f 


If policy is canceled, j Mr. Gartner, 

written notice wili be given to: Rockville Volunteer Fire Department, Inc. 
22 South Perry Street 
Rockville, Maryland 


HARTFORD ACCIDENT AND INDEMNITY COMPAN 
Y 


ose Cf BMF 


‘ ; 
Fora. Ges. Rev. Printed in U.S.A. 6-'59 
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INSURANCE 
1145 19th STEREST, N. W- 
W2SAINGTON 6, D. ©. 

REpublic 7-2484 


en VAR SIAN hen 


TLL VS cep 2. Tea en ° e 


Relkitye Ge Se sere ce MSO NORE 


————————_ 


! SIGNED 


RECIPIENT: RETURN PINS CC 
AND RETAIN WHITE 702 £1] 
2 


: EXTRACT YELLOW CoPy 
..aRD WAITS & PINS COPIES 
. 


Net 
4.4 


SULL+Vam BUSINESS FORMS ~ ME 6-4200 - WASH..D C. 
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| 


ty 
TH 


f; ‘=. 
1 PLHGAD ¢ Bayeane, i ai 


J ir 


Republic T2684 
| DATE 


Michael Abrams MCS 501793 XH 746369 & AG 706372 | 2/11/59 
MESSAGE : 


Effective today kindly issue endorsements changing name of insured to: 


LESMARK, INC. | 

Also, increase limits on MCS policy to 100/300/100, also add Contractual 
liability and P. D. | 

As per attached clause and also Products 

Completed Operations Liab. & P. D. | 

| 


On auto policy increase limits to 100/300/100 
Forward endorsements to our office at your earliest convenience. 


SIGNED 
(Mrs) Pat Taylor 
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HARTFORD EXHIBIT 3 


A.A. SHORT FORM FOR SMALL CONSTRUCTION ‘CONTRACTS 


AGREEMENT AND GENERAL CONDITIONS 
BETWEEN CONTRACTOR AND 


Issued by The American Institute of Architects for use only when the proposed work is simple in| character, small in cost, 

and when a stipulated sum forms the basis of payment. For other contracts the Institute issues the standard form of 

agreement between Contractor and Owner for construction of buildings and the standard general |conditions in connection 
therewith for use when a stipulated sum forms the basis for payment. | 


1958 edition, copyright, 1936-1951 © 1958 by The American Institute of Architects, The Octagon, Washington, D. C. 
| 


| 
by sand ibe tween meses earn nena en anreenconenmerereeerenneanmneses Inn resnten nance 


hereinafter called the Contractor, and 


hereinafter called the Owner. 


WITNESSETH, That the Contractor and the Owner for the considerations hereinafter named agree as 
follows: | 
ARTICLE 1. SCOPE OF THE WoRK—The Contractor shall furnish all of the material and perform all of 


the work for Blower Shop located at 1919 Bye St. Ate, Washington, D.Ce.... as shown 


(Caption indicating the portion or portions of work covered) H 


on the drawings‘and described in the specifications entitled pranc.s2d stara.for IsiterG..Charron 
| 


bbalst 


prepared by B : | .----- Architect 


all in accordance with the terms of the contract documents. 


ARTICLE 2. TIME OF COMPLETION—The work shall be substantially completed eoed¥ lbnnnnnnnvvecscsonnnereerevece 
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ARTICLE 3. CONTRACT SUM—The Owner shall pay the Contractor for the performance of the contract 


s nGred. & Ninetye? dollars. ($...42, 895.290... cesceeee ) 

(List of chunges to Flay Sons, & amounts deducted, attacked}. 

ARTICLE 4, PROGRESS PAYMENTS—The Owner shall make payments on account of the contract, upon 

requisition by the Contractor, as follows: 

Stage payments, percentage of total contr.ct, as per schedule of Financing 
rganization, 


ARTICLE 5. ACCEPTANCE AND FINAL PAYMENT—Final paymeat shall be due 
after completion of the work, provided the contract be then fully performed, subject to the provisions of 
Article 16 of the General Conditions. 


ARTICLE 6, CONTRACT DOCUMENTS—Contract Documents are as noted in Article 1 of the General Condi- 
tions. The following is an enumeration of the drawings and specifications: 


Drewings 1,2,3 cated lay 1, 1959 

Pei of 2 dated iy 11, 1959 

Mei of 1 - dated May 11, 1959 

E-l-of 2 cated May 12, 1959 
Specifications, pages 1 through 57 inclusive 
éédendum #1 


GENERAL CONDITIONS 


ARTICLE 1 


CONTRACT DOCUMENTS 


The contract includes the AGREEMENT and its GENERAL 
Conpitions the Drawincs, and the SPECIFICATIONS. 
Two or more copies of each, as required, shall be signed 
by both parties and one signed copy of each retained 
by each party. | 

The intent of these documents is to include ali labor, 
materials, appliances and services of every kind neces- 
sary for the proper execution of the work, and the 
terms and conditions of payment therefor. 

The documents are to be considered as one, and 
whatever is called for by'any one of the-documents shall 
be as binding as if called for by all. 


ARTICLE 2 


SAMPLES | i 
The Contractor shall furnish for approval all samples 


as directed. The work shall be in accordance with ap- 
proved samples. 


ARTICLE 3 


MATERIALS, APPLIANCES, EMPLOYEES 


Except as otherwise noted, the Contractor shall provide 
and pay for all materials, labor, tools, water, power and 
other items necessary to complete the work. 

Unless otherwise specified, all materials shall be new, 
aad both workmanship and materials shall be of good 
quality. 

All workmen and sub-contractors shall be skilled in 
their trades. 


ARTICLE 4 


ROYALTIES AND PATENTS 
The Contractor shall pay all royalties and license fees. 
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He shall defend all suits or claims for infringement of 
any patent rights and shall save the Owner harmless 
from loss on account thereof. 


ARTICLE 5 


SURVEYS, PERMITS, AND REGULATIONS 


The Owner shall furnish all surveys unless otherwise 
specified. Permits and licenses necessary for the prose- 
cution of the work shall be secured and paid tor by the 
Contractor. Easements for permanent structures or 
permanent changes in existing facilities shall be secured 
and paid for by the Owner, uhless otherwise specified. 
The Contractor shall comply with all laws and regula- 
tions bearing on the conduct of the work and shall notify 
the Owner if the drawings and specifications are at 
variance therewith. 


ARTICLE 6 


PROTECTION OF WORK, PROPERTY, 
AND PERSONS 


The Contractor shall adequately protect the work, adja- 
cent property and the public and shall be responsible 
for any damage or injury due to his act or neglect. 


ARTICLE 7 


INSPECTION OF WORK 


The Contractor shall permit and facilitate inspection of 
the work by the Owner and his agents and public au- 
thorities at all times. 


ARTICLE 8 


CHANGES IN THE WORK 


The Owner may order changes in the work, the Con- 
tract Sum being adjusted accordingly. All such orders 
and adjustments shall be in writing. Claims by the 
Contractor for extra cost must be made ip writing be- 
fore executing the work involved. ~ 


ARTICLE 9 


CORRECTION OF WORK 


The Contractor shall re-execute any work that fails to 
conform to the requirements of the contract and that 
appears during the progress of the work, and shall 
remedy any defects due to faulty materials or workman: 
ship which appear within a period. of one year from 
the date of completion of the contract. The provisions 
of this article apply to work done by subcontractors as 
well as to work done by direct employees of the Con- 
tractor. . 


ARTICLE 10 


OWNER’S RIGHT TO TERMINATE 
THE CONTRACT 


Should the Contractor neglegt to prosecute the work 
properly, or fail to perform any provision of the con- 
tract, the Owner, aiter seven days’ written notice io the 
Contractor, and his surety if any may, without prejudice 
to any other remedy he may have, make good the 
deficiencies and may deduct the cost thereof from th 
payment chen or thereaiter due the contractor or, at his 
option, may terminate the contract and take possession 
of all materials, tools, and appliances and finish the 
work by such means as he sees fit, and if the unpaid bal- 
ance of the contract price exceeds the expense of finish- 
ing the work, such excess shall be paid to the Contrac- 
tor, but if such expense ee such unpaid balance, 
the Contractor shall pay the ifference to the Owner. 


I 
ARTICLE 11 \ 
| 


CONTRACTOR'S RIGHT TO TERMINATE 
CONTRACT | 


| 

Should the work be stopped by any public authority for 
a period of thirty days or more, through no fault of the 
Contractor, or should the work be stopped through act 
or neglect of the Owner for a period of seven days, or 
should the Owner fail to pay| the Contractor any pay- 
ment within seven days after) it is due, then the Con- 
tractor upon seven days’ written notice to the Owner, 
may stop work or terminate the contract and recover 
from the Owner payment for all work executed and any 
loss sustained and reasonable profit and damages. 


ARTICLE 12 
See 
PAYMENTS 


| 
Payments shall be made as provided in the Agreement. 
The making and acceptance of the final payment shall 
constitute a waiver of all Sinan by the Owner, other 
than those arising from unsettled liens or from faulty 
work appearing thereafter, as provided for in Article 9, 
and of all claims by the| Contractor except any 
previously made and still unsettled. Payments other- 
wise due may be withheld on account of defective work 
not remedied, liens filed, damage by the Contractor to 
others not adjusted, or failure| to make payments prop- 
erly to subcontractors or for material or labor. 

i 


ARTICLE 13 


——— oe 
CONTRACTOR'S LIABILITY INSURANCE 


The Contractor shall maintain such insurance as will 
protect him from claims under workmen's compensation 
acts and other employee benefits and from claims for 
damages because of bodily injury, including death, and 
from claims for damages to property which may arise 
both out of and during operations under this contract. 
whether such operations be by himself or by any sub- 
contractor or anyone directly or indirectly employed by 
| 
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cither of them. This insurance shall be written for not 
less than any limits of liability specified as part of this 
contract. Certificates of such insurance shall be filed 
with the Owner and architect. 


ARTICLE 14 


OWNER'’S LIABILITY INSURANCE 

The Owner shall be responsible for and at his option 
may maintain such insurange as will protect him from 
his contingent liability to others for damages because 
of bodily injury, including death, which may arise from 
operations under this contract, and any other liability 
for damages which the Contractor is required to insure 
under any provision of this contract. 


ARTICLE 15 
ee ——— ee 
FIRE INSURANCE WITH EXTENDED 
COVERAGE 

The Owner shal! effect and maintain fire insurance with 
extended coverage upon the entire structure on which 
the work of this contract is to be done too hundred 
per cent of the insurable value thereof, in.. = items 
of labor and materials connected therewita wacther in 
or adjacent to the structure insured, materials in place 
or to be used as part of the permanent construction in- 
cluding surplus materials, shanties, protective fences, 
bridges, temporary structures, miscellaneous materials 
and supplies incident to the work, and such scaffoldings, 
stagings, towers, forms, and equipment as are not owned 
or rented by the contractor, the cost of which is included 
in the cost of the work. ExcLusions: The insurance 
does not cover any tools owned by mechanics, any tools, 
equipment, scaffolding staging, towers, and forms owned 
or rented by the Contractor, the capital value of which is 
not included in the cost of the work, or any cook 
shanties, bunk houses or other structures erected for 
housing the workmen. The loss, if any, is to be mace 
adjustable with and payable to the Owner as Trustee 
for the insureds and contractors and subcontractors as 
their interests may appear, except in such cases as may 
require payment of all or a proportion of said insur- 
ance to be made to a mortgagee as his interests may 
appear. 

Certificates of such insurance shall be filed with the 
Contractor if he so requires. If the Owner fails to effect 
or maintain insurance as above and so notifies the Con- 
tractor, the Contractor may insure his own interests and 
that of the subcontractors and charge the cost thereof to 
the Owner. If the Contractor is damaged by failure of 
the Owner to maintain such insurance or to so notify the 
Contractor, he may recover as stipulated in the contract 
tor recovery of damages. If other special insurance 
not herein provided for is required by the Contractor, 
the Owner shall effect such’ insurance at the Contractor’s 
expense by appropriate riders to his fire insurance 
policy. The Owner, Contractor, anc ail subcontractors 
waive all rights, each against the others, for damages 
caused by fire or other perils covered by insurance pro- 
vided for under the terms of this contract, except such 
rights as they may have to the proceeds of insurance 
held by the Owner as Trustee. 


JA 146 


The Owner shall be responsible for and at his option 
may insure against loss of use of his existing property, 
due to fire or otherwise, however caused. 

If required in writing by any party in interest, the 
Owner as Trustee shall, upon the occurrence of loss, 
give bond for the proper performance of his duties. He 
shall deposit any money received from insurance in an 
account separate from all his other funds and he shall 
distribute it in accordance with such agreement as the 
parties in interest may reach or under an award of 
arbitrators appointed, one by the Owner, another by 
joint action of the other parties in interest, all other 
procedure being as provided elsewhere in the contract 
for arbitration. If after loss no special agreement is 
made, replacement of injured work shall be ordered and 
executed as provided for changes in the work. 

The Trustee shall have power to adjust and settle any 
loss with the insurers unless one of the Contractors in- 
terested shail object in writing within three working days 
of the occurrence of loss, and thereupon arbitrators 
shall be chosen as above. The Trustee shall in that 
case make settlement with the insurers in accordance 
with the directions of such arbitrators, who shall also, 
if distribution by arbitration is required, direct such 
distribution. 


ARTICLE 16 


—_ TT 


LIENS 


The final payment shall not be due until the Contractor 
has delivered to the Owner a complete release of all 
liens arising out of this contract, or receipts in full cov- 
ering all labor and materials for which a lien could be 
filed, or a bond satisfactory to the Owner indemnifying 
him against any lien. 


ARTICLE 17 


—_ Ee 


SEPARATE CONTRACTS 


The Owner has the right to let other contracts in con- 
nection with the work and the Contractor shall properly 
cooperate with any such other contractors. 


ARTICLE 18 


THE ARCHITECT'S STATUS 


The Architect shall have general supervision of the 
work. He has authority to stop the work if necessary 
to insure its proper execution. He shall certify to the 
Owner when payments under the contract are due and 
the amounts to be paid. He shall make decisions on all 
ciaims of the Owner or Contractor. All his decisions 
are subject to arbitration. 


ARTICLE 19 
ARBITRATION 


Any disagreement arising out of this contract or from 
the breach thereof shall be submitted to arbitration, and 
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judgment upon the award rendered may be entered in 
the court of the forum, state or federal, having juris- 
diction. It is mutually agreed that the decision of the 
arbitrators shall be a condition precedent to any right 
of legal action that either party may have against the 
other. The arbitration shall be held under the Standard 
Form of Arbitration Procedure of The American Insti- 
tute of Architects or under the Rules of the American 
Arbitration Association. : 


IN WITNESS WHEREOF the parties hereto executed this Agreement, the day 


written. : 


Walter C. Charron 


»1 M. Abrams, President 


ARTICLE 20 


CLEANING UP 


| 
The Contractor shall keep the premises free from ac- 
cumulation of waste material and rubbish and at the 
completion of the work he shall remove from the 
premises all rubbish, implements and surplus materials 
and leave the building broom-clean. 

| 
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VSL ee 
Named Insured and Address 


mers « y eee eee NG Nee ame Decors 
this em HARTFORD FIRE INSURANCE COMPANY GROUP com- MING, MARY Asc 
SSUCG panies designated thercin, and takes effect as of the effective date of ‘ : ANNs Ne 
™tAY y uness another effcctive date is stated hercin. ( 


rn nS Se 
acnt sonns.a part of Policy Now|... : ~ { 


wed 
re! 
Effective dates ccece rent Me MIE Scenes 42201 A. M., standard time at the address of the named insured 
as stated herein. 


Additional Premium: G7 > 7 
B. I. $ Ie Be & 
Comp. $ Fire $ 
In consideration of the premium charged it is hereby understood and agreed 


theth. SRRS RSet me ae, Oe eine ee ym EE OLE ENE RDOLICY: 
(Item ) (&hdorsenent + y 

to which this endorsement is attached is amended to $XCLUGE 

(Read as follows) (Include) (Exclude). 


LIMITS OF LIABILETY 

COVERAGE 3 PROPERTY CAMACE 
$25,CCO ACCIDENT 
/$0,00G AGGRECATE 
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POLICY PERI Se52 T 2 Be®SuS9 


~Geu 


Nothing hercia contained shall be held to vary, waive, alter, or extend any of the terms, conditions, agreements or declarations of the policy, other than as herein stated. 
This endorsement shall not be binding unless countersigned by a duly authorized agent of the company or companies. 


TICWENGE TAN BRANCH CFFICE 
> 
eee HARTFORD FIRE INSURANCE COMPANY GROUP 

‘ 
Hartford Fire Insurance Company 
Hartford Accident and Indemnity Company New York Underwriters Insurance Company 
Citizens Insurance Company of New jersey Twin City Fire Insurance Company 
f26-S59/HE 


Form G-1999D 2nd Rev. Printed in U.S.A. 3-59 
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enc sscment forms a part of Policy No“ fe Davee ete eS) Nrccsonseesee | 
hues. uy the UARTFORD FIRE INSURAN MPANY GROUP com- tive PRING, MARYLAND 
Panay or companies designated therein, and sakes effect as of the eficctive date of Irie : 
4 tid policy uniess another effective date is stated herein. | 


Effective date.sensesss\tY vance? Sccsnsnscesevsneneneneiy ssn 4220) Ac Mey standard time at the adcress of the named insured 


as stated herein, | 


Additional Premium: $to_ 96 DE TBeturn Premium: $ To Eo 
P.D. $ M. P. $ 


Fire $ Thert $ 


to which this endorsement is attached is amended to READ | 
es: (Read as follows) C 
LIMITS OF LIAZILI TY 
COVERAGE A BOOILY !NJURY 
; 2100,000 PERSON 
$300,000 ACCIDENT 


TMG AD + Cepesee, 1 


2X 


jee Rete < 


fate 
Ge DEFENUArIT'S 


POLICY PEPICD 3efS5e53 TO GeZE-SS | 
Nothing herein contained shall de held to vary, waive, alter, or extend any of the terms, conditions, agreements or deciarations of the policy, other than as herein stated. 
This endorsement shali not be dinding unless countersigned by a duly authorized agent of the company or companics. | 
42 VASHINGTGN QRANCH OFTECE 
262472 KAITIS & 13 Fe = 5 | 
Sains e ieee CCUS JEMrzoxD FIRE INSURANCE COMPANY GROUP) 
e0e"ct - j 
Hartford Fire Insurance Company : bis 
Hartford Accident and Indemnity Company NEY Bods os Insurance Company 
Citizens Insurance Company of New Jersey ‘Twin City Fire Insurance Company 


SOPY AVAILABLE 
original bound volume 
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LIABILATY 


bOANGAD + begs, 


wee ew 


This endorsement forms a part of Policy No....ess0o 2.5 See 

issued by the HARTFORD FIRE INSURAN! o ae ie xO en E » Ae Am A 
pany or companies designated therein, and takes effect as of the effective date of SESS OS eee 
said policy unless another effective date is stated herein. 


Effective date....... oF cccnssssmnssntmssunueneuunnen 12:01 A. M., standard time at the address of the named insured 
as stated hercin. 


It is agreed that the policy is amended with respect to such of the following particulars as are indicated by specific entry in connection therewith: 


Item 1, Named Insured to read: 


. . Sa ~ 


ae fOuATL LL2A.'S, as respects jobs for Dixie Janitor Supply 
Verehouse ane Rockville Volunteer Fire Departucat, inc. 
Ttem 1, Address of Named Insured to read: 


or 
er 


Item 1, Legal status of Named Insured to read: [J Individual [] Corporation () Partnership 


Item 2, Policy Period to read: From 


Nothing herein contained shall be held to vary. waive, alter, or extend any of the terms, conditions, agreements 6r declarations ee other than as het stated. 
This endorsement shall nor be binding unless countersigned by a duly authorized agent of the company or companies. v ff . 


Hartford Fire Insurance Company ; New York Underwriters Insurance Company jf “7 
Hareford Accident and Indemnity Company : Northwestern Fire and Marine Insurance Company 
Company of New Jersey Twin City Fire Insurance Com ada 
vee : ~. soe , - { 


aN ~ cf 
owe ote 
HARTFORD FIRE INSURANCE COMPANY GROUPS | A~ Cay, S 


Saf * 5 
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ENDORSEMENT 7 5 


AMENDMENT OF DECLARATIONS 


> Gace: RK, INCe © 


ns Tice 12 ss CONTR | 659 Sto nico, 
iene SORANCHICO SPI CROCE aoe SPRING, HARI 
effective date is stated hercin. 
| 
Effective date....vsssssesessessees 1 = “8 woh 2 9 | corer 12:01 A.M. standard time at the eddrew of the 


as stated } . 
; aeewigal PY 
policy is amended with respect to such‘of the follows’ ace el 
) 
fl. Item 1, Named Insured to read: 
LESHARK, I8Ce & HICHBEL ASRANS 
em 1, Address of Named Insured to read: ‘ 


+ 3, Ivem 1, Legal status of Named Insured to read: LD Individual [O) Corporation CO Partnership 


(4, Item 2, Policy Period to read: From : . to 


POLICY PERIOD: 8-26-58 10: 68-26-59 


A 
| 
| 
| 
| 
| 
| 
| 
| 
i 
| 
| 
| 
i 
| 
| 
: Nothing herein contained shall be held to vary, waive, alter, or extend any of the terms, conditions, agreements or declarations of the policy, ocher them as berein stated. 
‘This endorsement shall not be binding unless countersigned by a duly authorized agent of the company of companies. | rs 
| 


HARTFORD FIRE INSURANCE COMPANY GROUP 


ep ee el 
Hartford Accident aad Company 
Citizens Insurance Company of lew Jersey 
12 WASHINGTON BRANCH OFFICE 
620134 HARRIS & OGUS, INC... 
—— ~ 2717-50 
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OPY AVAILABLE 
riginal bound volume 


his endorsement forms a psrt of Policy No... 
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et Nee mt ws 


CONTRACTUAL LIABILITY COVERAGE SNES SENS 


~ ur om yee cet, 
Yow Soin Ww tb peDu Danse) 


~Named Tasured and pee cas 


sued by the HARTFORD FIRE INSURANCE COMPANY GROUP & com- 3 Gognon Sue See: sieg 
pany or companies designated therein, and takes effect as of the effective date of ca ~S nay 
said oolicy unless another effective Gate is stated hercin. = SS Sear ei for nN 
. — 


of liability. 


Iv. 


— “Se 2 IS CE ere erence oe costume 12201 A. M., standard time at the address of the named insured 
me as stated herein. 


The insurance afforded under this endorsement is only with respect to such and so many of the following coverages as are indicated by specific limits 


ae one = « = rsuperon 
Pee) pent arene lee orem SE i € Swe eNevies MISUINCTIN, DeCe 


PEMGAD é Bayonne, H. 


Designation of Contracts 
ULE LESMARK NC. G POTONAC 
TCTRIC POVER COMPANY 
AS FORM CONTRACTS 


Total Advance Premium for this Endorsement 


ith the named insured, in consideration of the payment of the premium and in reliance upon the statements in the declarations and in the 
‘0 the limits of liability, exclusions, conditions and other terms of this endorsement: 


INSURING AGREEMENTS 
Coverage ¥Y — Contractual Bodily Injury Liability 
To pay on behalf of the insured all sums which the insured, by reason of the liability assumed by him under any written contract designated in the sched! 
herein, shall become legally obligated to pay as damages because of bodily injury, sickness or disease, including death at any time resulting therefrom, sustained 
by any person and caused iS accident. 


Coverage Z — Contractual Property Damage Liability 


_ To pay on behalf of the insured all sums which the insured, by reason of the liability assumed by him under any written contract designated in the schedule 
shall become legally obligated to pay as damages because of injury to or destruction of property, including the loss of use thereof, caused by accident. 


Defense, Settlement, Su Payments. The provisions of Insuring A; nt II of the policy, other than Tae eee (b) (3) —— are a ble Oy 
the insurance afforded under this endorsement. With respect to such injury, er disease or destruction as is covered terms of this asa the 
company also shall defend an arbitration pee rocecding whercin an indemnitee under a written contract designated in the prt Be below secks damages against 

insured on account thereof, and wherein the company is entitled to exercise the insured’s rights in the choice of arbitrators and in the conduct of such arbitration 


proceedings. 
Definition of Insured. The provisions of Insuring Agreement III of the policy are applicable to the insurance afforded under this endorsement. 


Endorsement Period, Territory. This endorsement applics only to ac S eeiaeiconennamneeteaisieiamenmmmns ane sumn Cheacomac oasoaieeaia 
the United States of America, its territories or possessions, or 
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inc. 
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This cadermement does not apply: 


ew) to liability for any’ warranty of goods or products; 
© vo any obligation for which the insured may be held liable in an action oa a contract by a person not a party thereto; 

i) i hired ox indie marci agi: mre, inur sehaem dm, death oder cig on of fei map Pie de 
K2) Beh ee ee whether or not declared, civil wa, inmrrecio, scbeliton or revolution, or 9 any ac or condition 
1) oli impugn ny indie pen oecpion coda bans of at Eee ovr ony scsbo borg 


(5) vader coverage Y, to any obligation for which che insured or any cartier as his imurer may be held Liable under any workmen's compenmtion, unemployment 

compensation or disability benefits law, or under amy similar law; 

(0). wader covernge Z, ts injury to'er dantractionof (1) owned or occupied by or rented to the insured, except ith Liability under sidetrack 
me cme a ee OO yaa tic cy eat l e nal pope) m= wc ie red any purpose is 
emerdining physical control; SES | 

{i) under coverage Z, to injury to or destruction of any 
named insured, or work completed by or for the named insured, 


G) under coverage Z, wany of the following insofar as an of them occur on or from 
o therein and duchares 


1. Pelicy Conditions. All of the Cooditions of the policy which would apply vo the bodily injury Liability o« 
Policy Cendiions. Alo he Conditions oo Pa a prema" Defoe”, Laaiof nba" and “Ammar 


applicable to “‘each| person” is the limit of the company’s liability 
incase, i ach at any time remltuag therelroc, 


Coverage Z. ‘The limit of contractual property: the total limit of the compan 
© for all damages of persons of organizations, including the loss of use thereof, as x 
result of any one accident; the = i n provision respecting “‘each accident”, 
the total limis of the i ing performed 
sway frocz premises by or ren i 
© The inclusion herein of more than ove insured shall not operate to increase the limits of the company’s lability. 
3. ‘Assistance end Cosperation of the Insured. ‘The insured shall cooperate with the com and, upon the Ys shall attend bearings and trials and 
hereunder. The i ‘cxcepk st his own cost, voluntarily make any payment, assume any obligation or incur any expense. 
> . : } | 
Premise. “The premium bases sad rates for the tontrects described in the schedule herein are stated therein. | 
wich sespect to which “cost” is the basi, is an estimated premium only. Upon termination of this endorsement, the earned premium shall be com- 
in accordames with the compen’ 's rules, rates, rating plans, premiums ‘and minimum premiums eppli th this insurance. If the earned premium thus 
= pret ren paid, the named insured shall pay the excess to the company; if lems, the company eball rerurn to the named 
insured. . av | ad . 
cone” the total cost to * ae ots : a * 
i i Sedlecidctiversd whether furnished by the owner, contractor or 
indoding sll fees, allowances, boouses or commissions made, paid or due, 


* Nothing herein contained shall be held to vary, waive, alter, 
This endorsement shall not be bindi unless countertigned by a duly authorized agent of the com: 
Sc tthe policy aod, are of mi policy forms & part theo, countenigaatute 
the company or companies shall constitute valid coun this endorsement. 


OPY AVAILABLE 


ig 
ion 
: Pp 
; 8 
iY 
7: 
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HARTFORD EXHIBIT 7g JA 155 


ENDORSEMENT # 3 Oe ee eae 


INCREASED LIMITS OF LIABILITY FOR SPECIFIC OPERATIONS EE 
+ ADDITIONAL PREMIUM: $28.90 ( 15.40 3.1. & 13.50 p.d.) 


\ : 
_—— y; ee tnc. 
endorsement forms ‘ Ba of Gace of md naiz_ues C0173 639 SLIGO AVENUE, | 


SILVER SPRING, MARYLAND <8" 


Te is agieed-chat with respect to such insurance as is afforded by the policy. 
respects the insureds operations at... POTONAC. ELECTRIC” Sover. “CONPARY, 


Coverages 
A — Bodily Injury Liability 
&. 
*  B— Property Damage Liability 


Description of Hazards 
’ The of hamards sad classifications stated below are 
eed ‘caclusions, conditions and other terms of thin palicy- 


+ 


incLuoe otvision 4 prooucts 

GENERAL CONTRACTORY~BUILDING 
*construction (NOT PREFABRICATED) 

BUILDINGS—“N.0.C. 


INCLUDE contractuat (sEE:. 
ENDRS. L-2520) 


* INCREASE LIMITS FLAY CHARGE 


POLICY PERICD: 8-26-53 to: 8-26-59 


Nothing herein coatained shall be held to vary, waive, alter, or extend any of the terms, conditions, agreements or declarations of the policy, other than as herein stated. 


‘This endorsement shall not be binding unless countersigned by a duly authorized agent of the company; provided that if this endorsement takes 
cemetery. cuunesreigaatare onthe declarations page af anni policy by 0 daly euthocioed aigone of the = ee aan 


HARTFORD ACCIDENT AND INDEMNITY COMPANY 


2 VASHINGTON SRANCH OFFICE . Hartford, Connecticut 

O134 BARRIS & OGUS, INC. 
T-17-59 PA ——— SS SD = 
‘Amcboriaed Agent 


. 


Forms L-2¢90 Printed in U.S.A. 9'SS : | 
| \ 
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AMENDMENT OF DECLARATIONS 


Named Insured and Address 


whis chores 3¢ for —o ot Policy N 

- iisuec by the HARTFORD FIRE INSURANCE COMPANY GROUP coms) Swe Sr T It RA 

“+ spany or companies designated therein, and takes effect as of the effective date of | OP ¥ eves e+ 5 2 em COS 
said policy unless anothcreffective date is stated herein. 


i 


Effective date . ‘12:01 A. M., standard time at the address of the named ins4 
- as stated herein. 


It is agreed that the policy is amended with respect to such of the following particulars as are indicated by specific entry in connection therewith: 


1. Item 1, Named Insured to read: 


Siooe 


2. Item 1, Addeess of Named Insured to read: 


3. Item 1, Legal status of Named Insured to read: [7 Individual [] Corporation [7] Partnership 


4. Item 2, Policy Period to read: From 


Nothing herein contained shall be held to vary, waive, alter, or extend any of the terms, conditions, agreements or declarations of the policy, other than as herein sta 
This endorsement shall not be binding unless countersigned by a duly authorized agent of the company or companies. 


HARTFORD FIRE INSURANCE COMPANY GROUP 


Hartford Fire Insurance Company | New York Underwriters Insurance Company 
Hartford Accident and Indemnity Company Northwestern Fire and Marine Insurance Company 
Citizens Insurance Sean of New oe Twin City Fire Insurance Company 


eer e ts 
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gi ed me HE 


DORSEMENT # 1 
ENDO oR # 


INTERIM ENDORSEMENT 


. Named Insured and Address 
WICHAER ABRANS . 
39 SLIGO Ave., 
ILVER SPRING, MARY 


EB Ct St rena BP ROBB ceemennnnzramnines 12:01 A. Moy standard time at the addrew of the named 
insured as seated herein 


; | 
It i that this policy is issued interi mim adjustment basis and that such ime as be in the Declarations for which the r 
eh ee cr stn aa preninn 
r after the expiration of cach period of E months from the i ion date of the policy, the carned gam for such insurance as 
Sabeaele end telerniention caallincie epee BY oy che cases seated in the poli poly ori che Ran in use by the company and shell be paid 
i is by the insured. Such deposic premium shall apply on the fal payment of earned premium. : 
+ Nothing herein eomaised shall be beid to vary, waive, sles, ar extend any of the terms, conditions, agreements oc declarstinas of the policy, other thea as herein stesed. 


This endonement shall aot be binding unless countersigned ' a authorized agent of the 3 provided that if ? endorsement takes effect as of the effective 
et orgie papers ney nr a pp ae ey Le Pav La p constitute valid countersignature of tits 


Perms L-6946 ded Rev. 7-'S5 Printed in U.S. A. 
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IABILI 


EXTENSION SCHEDULE FOR OTS or MCS POLICIES 
° 


This schedule forms a part of Policy Now=2-—ixG- = + isshied by the HARTFORD ACCIDENT AND INDEMNITY COMPA} 


of Hartford, Conn. in favor of SR fen ADEN ASICS 


Description of Hazards Advance Premiums 
~~ 


The descriptions ot hasaels aad slassifications scated Code Premium Ba a 
below are subject to the exclusions. conditions and No. Coverage | Coverage Coverage Coverag 
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Sheet Metal 248.00 
Clerical 2,470.00 
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LAW OFFICES 
GALIHER, STEWART & GLARKE 
1215 NINETEENTH STREET, N. W. 
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Semuel Barker, Esq. 
. 1001 Connecticut Avenue, N. W. 

~ Washington, D. C, 20006 

Res smartk v. Harris & 
Dear Mr. Barker: : | 
. In accordance with our understanding of March ath, 1965, 

_‘saherate, the elaia.ef your client, Lesmark, Inc., against my client, 

*Warris & gus; ‘Iac., -was settled for the sum of $1500.00, I am enclos- 
Sng draft-in that emcasnt payable to your client and yourself. 


’- Thank you. very auch for your courtesy and consideration through- 
out the pendency of this suit, 


Very truly yours, 
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RELEASE 


PLKGAD + Bayenae, W 


KNOW ALL MEN BY THESE PRESENTS: 
WHEREAS, on or about July 27, 1959, Lesmark, Inc., @ corporation, 


undertook construction of a building located at 1919 Eye Street, N. W., Wash- 
ington, D. C.; that subsequent thereto, and while so engaged, the owners 
of property adjacent to said 1919 Eye Street, N. W., claimed injury and damage 
as the result of the alleged negligent excavation and construction work, and 
that thereafter as the result of said incidents, suits were filed by said 
adjoining landowners against said Lesmark, Inc., and other defendants, being 
Civil Action No. 2364-59, entitled ‘Isabel C. Fenton v. Walter S. Charron, 
Marie L. Charron, Lesmark, Inc., a corporation, and Edmund W. Dreyfuss, et al.}" ; 
and Civil Action No. 3506-59, entitled "Robert Ash v. Walter S. Charron, Marie 
L. Charron, Lesmark, Inc., a-corporation, and Edmund Dreyfuss; and 

WHEREAS, Lesmark, Inc., a corporation, impleaded Harris & Ogus, 
Inc., a corporation, as a third party defendant, alleging that said Harris & 
Ogus, Inc., had failed to secure appropriate insurance coverage to protect 
Lesmark, Inc. against claims asserted by reason of negligent construction or 
excavation on property located at 1919 Eye Street, N. W., Washington, D. C., 
and that said Harris & Ogus, Inc., having advised Lesmark, Inc., that it had 
secured such proper insurance coverage from its principal, Hartford Accident 
& Indemnity Company; and 

WHEREAS, said Harris & Ogus, Inc., had impleaded said Hartford 
Accident & relearn Company, a corporation, as a fourth party defendant in 
such civil actions as referred to above, and 

WHEREAS, Lesmark, Inc., subsequently impleaded Hartford Accident & 
Indemnity Company as an additional defendant in the civil actions as eecerrea 
to above, but that upon motion filed in this Court, said third and fourth 


party actions by Lesmark, Inc., against Harris & Ogus, Inc., and Hartford 


Accident & Indemnity Company, were stayed, pending the outcome of, the original 


| 
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actions for damages: by pleintiffs Fenton and Ash, in Civil Actions Nos. _ 

| 


2364-59 and 3506-59, as referred to above, and 


WHEREAS, judgments were returned against defendants Se and 


Lesmark, Inc., in the above-captioned civil actions, which jodgeente have Bean 
paid by defendants Charron, and | 
WHEREAS ,. judgment has been entered in the above-captioned cases 


in favor of defendants Charron against defendant Lesmark, Inc.| in the total 


combined amounts of $26,872.00, plus costs, and | 


WHEREAS, the above total sum of $26,872.00, plus counsel fees, are 
- | 


claimed by Lesmark, Inc. , against Harris & Ogus, Inc., and Hartford Accident 
& Indemnity Company, based on the alleged negligence and breach of contract 
on the part of the said Harris & Ogus, Inc., and Hartford Accident & Indeunity 
Company, which alleged negligence and breaches of contract are “spectfically 
denied by the aforesaid Harris & Ogus, and Hartford Accident & 


as ‘ . row Ween 


Compeny, and aoe _*. 


WHEREAS, Lesmark, Inc., and Harris & Ogus, Inc., and its successor, $ Pace 


Walter Ogus, Inc., are desirous of compromising and settling the disputed 


claim of Lesmark, Inc., against Harris & Ogus, Inc., and Walter Ogus, Inc. 


only, but by reason of the fact that said settlement with Harris & Ogus, Inc. 
and its successor, Walter Ogus, Inc., are not regarded by Lesmeri, Tac., to 

be adequate compensation for all of the injuries.and damages S eaeeens sus- 
"tained. by £t;>and by reason of the fact thet. wade settlement te being mathe. 
solely for the purpose of settling disputed claims, Lesmark, Inc. 5 specificall: 
desiring to preserve all claims which it has against Hartford Accident & 
Indemnity Company , the release of Harris & Ogus, Inc., and of acs successor, 
Walter Ogus, Inc., in no way being intended to release the said Hartford 
Accident & Indemnity Company from any liability or damages. 

NOW, THEREFORE, the said claimant, Lesmark, Ine., in full accord- 


and satisfaction of such disputed claim against the aforesaid Harris & Ogus, 


Inc., and its successor, Walter Ogus, Inc. only, does hereby acknowledge the 
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receipt of the sum of ONE THOUSAND FIVE HUNDRED DOLLARS ($1,500.00), paid 


by the aforesaid Harris & Ogus, Inc., and Walter Ogus, Inc., its successor, 
and in consideration thereof the said claimant, Lesmark, Inc., does hereby 
remise, release, and forever discharge the said Harris & Ogus, Inc., and 
Walter Ogus, Inc.,| corporations, their successors, and assigns, agents, 
servants or employees, only, of and from any and all claims, demands, rights 
enc causes of action, of whatsoever kind and nature, arising from and by 
reason of any and all known and unknown, foreseen and unforeseen injuries and 
damages, damages to property, and the consequences thereof, which heretofore 
have been and which hereafter may be sustdned by the aforesaid Lesmark, Inc.; 
the said Lesmark, Inc., specifically reserving, however, all of its claims and 
rights of actior which the said Lesmark, Inc., now has against the aforesaid 
Hartford Accident & Indemnity Company. Provided, however, that in any cause 
of action brought against the aforesaid Hartford Accident & Indemnity Company, 


its agents, servants, or employees, the said Lesmark, Inc., in consideration 


of the payment of the moneys herein provided, agrees to a reduction of any 


judgment obtained against Hartford Accident & Indemnity Company, and/or its 
agents, servants, or employees, in any amount or proportion which the aforesai 
Harris & Ogus, Inc., and Walter Ogus, Inc., corporations, may be held to pay 
by way of contribution or indemnity; and 

FURTHERMORE, the aforesaid Lesmark, Inc., does hereby expressly 
Stipulate and agree in consideration of the aforesaid payment to indemnify and 
hold forever harmless the said Harris & Ogus, Inc., and its successor, Walter 
Ogus, Inc., corporations, their successors and assigns, agents, servants, and 
employees, egainst loss only by reason of any amounts which the said Harris & 
Ogus, Inc., and Walter Ogus, Inc., Conoreetorae may have become obligated 
to pay to Hartford Accident & Indemnity Company by way of judgment obtained 
against it or them, for contribution and/or indemnity, by reason of the 
aforesaid injury and damage sustained by the aforesaid Lesmark, Inc., a 


corporation. : . 
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IN WITNESS WHERECF, Lesmark, Inc., by its duly authorized beesear 


has hereunto set its hand and seal this day of March, 1965. 


On 2 Se Cay of Nett 1965, before me — appeared 
; » an officer of LESMARK, IMm., a 
» and acknowledged the release set out on the == 
spageae_bie act end deed, SS eS ‘ 
ae fiat he “pally understood said release and that by his” 
_ signature thereto all matters therein set out are compromised and settled 
“im consideration of’ the payment therein recited. 
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JExcerpts from Transcript of Proceedings, before Honorable 
George L. Hart, Jr., U.S. District Court for the District 
_ of Columbia, January 3, 5-6, 1967] 


[4] PROCEEDINGS 


THE COURT: I take it that, Mr. Mahoney, that you represent Aetna 
Casualty. 

Mr. Connolly, are you ready for Hartford? 

MR. CONNOLLY: Yes, Your Honor. 

MR. MARTELL: I represent Walter Ogus, Inc. 

THE COURT: Let me see if I can put this case in its proper per- 
spective in my own mind. Now, Judge Tamm made a finding of fact and 
conclusion of law in a companion case, ASh versus Charron, Civil Ac- 
tion No. 3506-59. 

Eleven finds that on July 28, 1959, 1959, at about 7:30 a.m., the de- 
fendant, Lesmark, Inc., caused numerous pits or excavations to be dug 
by hand under both of the said party walls. These pits or excavations 
were made at points other than where the plans called for footings to 
be placed along the faces of the party walls and were directly under the 
two-party walls. No support of any kind was provided by Lesmark, Inc. 
for the said party walls in connection with these excavations. 

Twelve finds pits or excavations under the party walls were in 
violation of the plans and specifications of the applicable building regu- 
lations of the District of Columbia Government. Lesmark, Inc. was 
negligent in making [5] these excavations and this negligence was the 
proximate cause of the damage resulting to the buildings. 

Thirteen finds that immediately following the making of said pits 
or excavations on July 28, 1959, cracks began to appear on both party 
walls and in the front wall of the building of 1917 Eye Street, Northwest. 
Cracks also appeared in various rooms in both buildings. The District 
of Columbia Government ordered the contractor, architect and the own- 
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ers of Lot 29 to take immediate steps for placing concrete in the holes 
left as a result of said excavations; and so on and So on. 

Who owned 1917 Eye Street? 

MR. CONNOLLY: Pryce. 

THE COURT: Well, the District of Columbia eorseinions ordered 
the contractor to take immediate steps to correct this, and the damage 
was limited to property damage. In other words, there was no per- 
sonal injury involved, as a result of this. And a judgment was entered 
on November 21, 1962, by Judge Tamm in favor of Isabel Pryce against 
both Charron and Lesmark for $21,400 with interest and costs, and 
judgment was made by Ash against Charron in the sum of $3,472, with 
interest and costs. 

Now, Aetna Casualty, as insurer of Charron, the owner, have paid 
these judgments at the amount actually [6] paid and what interest and 
costs will come to. 

MR. CONNOLLY: It was stipulated in the pre-trial, wees Honor - - 

THE COURT: Which is what? 

MR. CONNOLLY: It was $25,189. 

THE COURT: That's the amount paid by Aetna. The ter judg- 
ment is in favor of Pryce and Ash against Charron. 

Aetna, as insurer of Charron, having paid the judgment makes the 
following claim against Walter Ogus, Inc., successors to Harris & Ogus, 
Inc., against Hartford Insurance Company based, as the Court under- 
stands it, on the following grounds without any way finding the counts 
generally as to Ogus. Aetna claims under facts of the casé that in view 
of past dealings between Lesmark and Ogus it becomes the duty of Ogus 
to obtain policy of insurance with Hartford which would have covered 
Lesmark for the type of liability that resulted in the nea in favor 
of Pryce and Ash, as to Hartford. 

Aetna, if such was the duty of Ogus, then Hartford as Hrincipal of 
Ogus, their agent, would be liable to obtain it. That would ‘ covered 


Lesmark. 

Now, both Hartford and Ogus denies that they never have any such 
duties. To go further: Even if they were, [7] there was a release sign- 
ed by Lesmark to Ogus for the consideration of $1500 which discharged 
Ogus from any liability to Lesmark, and in turn, of course, discharged | 
Hartford. 

Even if the other fact acknowledged by Aetna were true, my under - 
standing of these differs from the pre-trial statements. Do you findany 
further suggestions that you would like to make with regard to this ? 

MR. MAHONEY: Inthe Ash and Pryce cases, there is also a find- 
ing of fact by Judge Tamm, and asks for damages for which a judgment 
was entered on the property. In Charron against Lesmark, Lesmark 
made in 64 praecipe 5 in the total amount of $25,000-plus which was 
entered as satisfied. 

THE COURT: Wait a minute. Just a minute. You mean the judg- 
ment was satisfied in the Ash and Pryce cases? 

MR. MAHONEY: There was also a judgment against Lesmark, Inc. 
which has not been satisfied. 

THE COURT: Just a minute. The praecipe is in the file and is a 
satisfaction by Charron paid by Aetna. 

MR. CONNOLLY: It doesn't show that, but it! s stipulated in the 
pre-trial that Aetna did in fact satisfy these judgments. 

I would also like to enter the policy of the [8] insurance between 
Aetna and Walter Charron for the subrogation agreement. 

THE COURT: Any objection to marking that ? 

MR. CONNOLLY: No, Your Honor. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 1. marked in evi- 
dence. 

THE COURT: So marked. 


(Whereupon, Plaintiff's Exhibit No. 1 marked for identification.) 
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[12] SAMUEL BARKER 


was called as a witness for and on behalf of the Plaintiff Aetna and, 
having been first duly sworn, testified as follows: 


DIRECT EXAMINATION 


BY MR. MAHONEY: 
Q. Would you state your full name, please? A. Samuel Barker. 
Q. You are an attorney, Mr. Barker? A. Yes, sir. 
Q. Were you an attorney of record for Lesmark, Inc. in the Char- 
ron and Ash case? A. Yes. 
[13] Q. You represented Lesmark, Inc. throughout that litigation ? 
A. Yes, I did. 
Q. Inresponse to testimony notes andmemos pertaining to perti- - 
ent items against Lesmark versus Ogus, by Edgerton to you -- you re-- 
ceived a letter dated March 5th, 1965? A. Yes, Idid. — 
Q. May I have what you have there? A. Yes, sir. | 
Q. Mr. Barker, when did you first advise the attorney representing 
Charron and Aetna Casualty Company about this proposed settlement 
with Lesmark, Inc. and Harris & Ogus, Inc.? A. A week or 10 days 
before the actual settlement was consummated. 
Q. When was the release actually signed, do you know what date? 
A. I don't see it here -- well, I assume the release carries the correct 
date of execution. I have a copy of my letter from Mr. Edgerton on 
March 5 -- of my letter to Mr. Edgerton dated March ath, 1965 -- it 
was received March 8, 1965. | 
Q. And that was in response to the letter to you? A, Let me fi- 
nish. There was a postscript typed to [14] Mr. Martell in which it says: 
"Dear Mr. Martell: I am enclosing herewith a release which has been 
duly executed by Lesmark." | 
That letter was from Mr. Justin Edgerton. When I abtually exe - 
cuted, it, I really don't know. | 
Q. When did you first notify Mr. Edgerton of this? A. I was talk- 


JA 178 


ing with Mr. Edgerton several weeks before the settlement and toldhim 
we had just about come to a conclusion on this. 

THE COURT: Now, you say -- would you say that would be one 
week before, or several weeks? 

THE WITNESS: I think it's closer to two weeks, Your Honor. 

THE COURT: By the way, whom did Mr. Edgerton represent ? 

MR. MAHONEY: Aetna. 

BY MR. MAHONEY: 

Q. Did you dothis by telephone? A. Yes. 

Q. Did you not receive a letter from them in regard to this pro- 
posed settlement? A. Yes, I did. 

Q. What was the date of that letter? A. [15] I assume it's the 
one you referred to of the date of March Sth, 1965. Now, I answered 
that letter and pointed out that I had received that letter on March 8th, 
1965. 

Q. And as -- at that time you forwarded the lease to Mr. Martell? 

THE COURT: That was March 5th and March 8th of what year? 

THE WITNESS: 1965. 

BY MR. MAHONEY: 

Q. And it was after that time that you forwarded the lease to Mr. 
Martell? A. That's right, at least according to my records here. 

MR. MAHONEY: If Your Honor please, I have a copy of this letter, 
and if there is no objection, I would like to introduce it in evidence. 

THE COURT: Which letter is that? 

MR. MAHONEY: From Mr. Edgerton to both Mr. Barker and Mar- 
tell, dated March 5th, 1965. 

THE COURT: Do you have any objections ? 

MR. MARTELL: The letter had a return receipt requested but I 
didn’t get mine. 

THE COURT Does it have a receipt on the letter, [16] Mr. Ma- 
honey ? 

MR. MAHONEY: Yes, it is attached to the letter. There is a reg- 
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istered receipt, and I would like to have it entered as Aetna's Exhibit 
No. 3. 

(Whereupon, Aetna's Exhibit No. 3 was marked for identification.) ) 

THE COURT: Of course, these receipts show both Mr. Martell and 
Mr. Barker received them on March 8th, 1965. 

MR. MAHONEY: I would like to offer in evidence a copy of the 
March 10th, 1965 letter in which Mr. Barker testified that there was a 
postscript in which it states that the release had been duly executed by 
Lesmark. 

THE COURT: Is there any objection, Mr. Connolly? 

MR. CONNOLLY: It would be to enter the release. | 

THE COURT: This doesn't prove any execution -- it 
prove any execution at all. | 

MR. CONNOLLY: I have never seen it. | 

THE COURT: We will mark it Aetna's No. 4 for identification. 

(Whereupon, Aetna's Exhibit No. 4 marked for identification). 

BY MR. MAHONEY: 

Q. Mr. Barker, did a praecipe accompany the release? A. My 
recollection is that it did not, because I have [17] a letter here of March 
18th, 1965 in which it says: "I return herewith praecipe and copy which 
I sign on behalf of Lesmark, Inc." This was addressed to Mr. Martell 
and a copy was sent to Mr. Edgerton. 

MR. MAHONEY: May this letter be marked as Plaintiff’ s Exhibit 
No. 5. | 

THE COURT: It may be marked Aetna's Exhibit No. 5. 

MR. CONNOLLY: May I see that, please, Your Honor. 

(Whereupon, Mr. Connolly examined the letter.) | 

(Whereupon, Aetna's Exhibit No. 5 was marked for identification.) 

THE COURT: The praecipe must be in the file, isn't!i 
see if we can find it. 

BY MR. MAHONEY: 


would not 
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Q. Do you know if the praceipe you referred to was filed? A. No, 
I sent it to Mr. Martell. It would be sometime after the 18th. I don't 
know. 

THE COURT: I do not find it entered on the jacket. 

Mr. Martell, did you ever file that praecipe? 

MR. MARTELL: I don't know, Your Honor; I assumed it had been 
filed. 

I don't think it was required in 2364-59. 

{18] THE WITNESS: I may have a copy in my file. 

THE COURT: Let us see if there is a copy of the praecipe in Mr. 
Barker's file. His file is over there where you left it. 

MR. MARTELL: This is an undated praecipe. 

THE WITNESS: Yes, and it has both civil action numbers on it. 

THE COURT: Both civil action numbers on it? 

THE WITNESS: Yes, sir. 

THE COURT: You mean 2364-59 and 3506-59 -- it does not appear 
that the praecipes were ever filed. Just for whatever it's worth, attach 
that praecipe' to Exhibit No. 5 and have it marked 5-A. 

(Whereupon, Aetna's Exhibit No.5-A was marked for identification.) 

THE COURT: Five and 5-A may both be admitted. What is the 
date of that ? 

THE DEPUTY CLERK: March 18th, 1965. 

(Whereupon, Aetna's Exhibits Nos. 5 and 5-A were received inevi- 
dence.) 

BY MR. MAHONEY: 

Q. Now, Mr. Barker, did you, subsequent to your letter of March 
18th, 1965 receive a check for $1500? [19] A. Yes. 

Q. What was the date of that? A. There is a memo in my files 
dated March 15th, 1965, showing that it was sent to Lesmark on March 
15th, so that was probably the date I received the check. I may have 
received it before that, but that's when I sent it to Mr. Abrams for en- 
dorsement. 
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Q. And that is from the memo in your files? A. Yes, sir. 

Q. Was the check accompanied by a letter? A. I assume so. The 
endorsement as indicated and returned to me. 

Q. From whom did you receive the check? A. Mr. Martell. 

Q. Do you know whether the check was deposited and cashed? A. 
Yes, Iam sure it was. 

Q. And that was subsequent to March 15th? A. I assume so. 

THE COURT: Yes, this praecipe was filed here in both civil ac- 
tions on March 29th, 1965, and that is the praecipe referred to in Mr. 
Barker's letter of March 18th, 1965. Aetna's Exhibit 5 and 5-A. The 
praecipe is signed by [20] Mr. Barker and Mr. Martell for Harris & 
Ogus. ! 

MR. MAHONEY: If Your Honor please, I have nothing further of 
this witness. But I would like the record to show, to make it formal, 
that formal tenure of consideration of $1500 draft from ‘Aetna was is- 
sued to Walter Ogus, Inc. 

THE COURT: You are referring to the draft of $1500 representing 
a settlement figure that Ogus paid Lesmark -- on behalf of Aetna to 
Ogus, is that correct? 

MR. MAHONEY: Yes, Your Honor. 

THE COURT: Mr. Martell? 

MR. MARTELL: I never paid; Aetna paid $1500. | 


THE COURT: I guess the next order of business will be your, Mr. 
Martell. | 


CROSS EXAMINATION 


BY MR. MARTELL: | 
Q. I believe it was settled on March 4th -- do you remember being 
in my office on March 4th -- 
MR. CONNOLLY: Letthe record showthat March 4thwas a Thurs- 
day and March 5th was a Friday. 
BY MR. MARTELL: 
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Q. Do you remember being in my office and picking up those re- 
leases on March 4th -- we had briefly discussed settlement in this case 
because of the trial then pending, [21] and I believe it was on the 5th -- 
A. It was pending. 

Q. Why did you settle the case? 

MR. MAHONEY: I don't believe it is an important issue in this 
case. 

THE WITNESS: Why don't you ask me, then? 

THE COURT: I will sustain the objection. 

BY MR. MARTELL: 

Q. Do you have a letter from me dated March 5th? 

THE COURT: Is that 1965? 

MR. MARTELL: Yes, Your Honor. 

I would like to have this marked as Defendant Ogus' Exhibit No. 1 
for identification. 

THE COURT: Are there any objections ? 

MR. MAHONEY: No, Your Honor. 

(Whereupon, Defendant Ogus' Exhibit No. 1 was marked for iden- 
tification.) 

MR. CONNOLLY: What was the date of that ? 

MR. MARTELL: March 5th, 1965. 

BY MR. MARTELL: 

Q. Iam showing you what has been marked Ogus Exhibit No. 1 for 
identification. Will you look at that and tell [22] me whether or not in 
fact you got this draft for $1500? A. Your letter is dated March 5th, 
enclosing the draft and I assume we received it within the next day or 
two. 

MR. MARTELL: Would you have this marked as Ogus' Exhibit No. 
2 for identification. 

THE COURT: What is that? The release. 

MR. MARTELL: Yes, Your Honor. 

THE COURT: Any objections? 
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MR. MAHONEY: No, Your Honor. 
(Whereupon, Ogus' Exhibit No. 2 was marked for outa, ) 
BY MR. MARTELL: 

Q. I show you what has been marked Defendant's Exhibit No. 2 for 
identification, Mr. Barker, which is the release as executed by Les- 
mark. Would you look at that, sir? What is the date of that? A. 
March the 8th, 1965. 

MR. MARTELL: Ihave nothing further of this witness, Your Honor. 


* OK Ox 


BY MR. CONNOLLY: 

Q. Mr. Barker, in his opening statement to the Court, Mr. Ma- 
honey stated that there were judgments in favor of [23] Charron to Les- 
mark in 1964. A. That's right. 

Q. Can you tell us what efforts were made, either by Charron or 
Aetna, subsequent to May 8th, 1964? That is, to have executed or cor- 
rected the judgment against Lesmark? A. I don't know. 

THE COURT: What was the date the judgment was made ? ? 

MR. CONNOLLY: May 8th, 1964. | 

BY MR. CONNOLLY: 

Q. Tell us what efforts Aetna, or Charron made to correct or ex- 
ecute that judgment. 

THE COURT: Do you still object ? | 

MR. MAHONEY: I object. I do not think it's material. 

THE COURT: All he will testify is to the efforts that were made. 
He can testify to that. Is there anything that you know about it? 

THE WITNESS: I know nothing. There was no attachment, no no- 
tice of disposition, no request or any conversation. 

BY MR. CONNOLLY: 

Q. And you received no attachment and were unaware of any gar- 

| 
| 


nishment that may have been issued? 
[24] THE COURT: On what date? 
MR. CONNOLLY: Up until the present time. 
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THE COURT: You mean Charron against Lesmark on May 8th, 
1964? I don't think that is right. 

BY MR. CONNOLLY: 

Q. Mr. Barker, were you acting as attorney for Lesmark in that 
matter and in matters generally during this period of time? A. Yes, 
Sir. 

Q. Were’ you aware of the financial condition of Lesmark subse - 
quent to May 8, 1964, until March 4 or 5, 1965? A. Somewhat. 

Q. Do you know of any other judgments against Lesmark? A. I 
didn't know then. 

Q. Were there any judgments that had existed prior to the date of 
May 8th, 1964? A. I don't recall. 

Q. Were you sufficiently well acquainted with the financial affairs 
of Lesmark to know whether or not Lesmark would have paid all or any 
part of a judgment against Lesmark? A. Well, my impression is that 
they could not have paid all of the judgment, but they had some funds to 


pay some of it. I was somewhat concerned, but I heard from no [25] 
one and did nothing to encourage it. 

MR. MAHONEY: During this period of time from May 8th, 1964 to 
the present time, you knew that there was a garnishment proceeding 
and you were assigned to prosecute a third party case against Harris 
& Ogus? 

THE WITNESS: Yes. 


* Ke * 
[28] HAROLD FEINMAN 
was called as a witness, first having duly sworn, and testified as fol- 
lows: 
DIRECT EXAMINATION 
BY MR. MAHONEY: 


Q. What is your occupation? A. Insurance underwriter and sales- 
man. 
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Q. By whom are you employed? A. Walter Ogus, Incorporated. 

Q. Do you have a title? A. Vice President. 

Q. How long have you been Vice President? A. For the past three 
or four years. 

Q. Were you also Vice President of Harris & Ogus, Inc.? A. Yes. 

Q. Were you Vice President of Ogus in 1959? A. Yes, I was. 

Q. Do you have the insurance coverage -- the notes and records, 
et cetera, of the insurance company of 1959, do you have these records 
with you? A. Yes. ! 

THE COURT: Have you seen all that material, Mr. Connolly? 

[29] MR. CONNOLLY: No, I have not, Your Honor. I was going 
to ask the Court. 

THE COURT: Well, we may as well recess to 1:45. Let the other 
counsel see those, if you will. | 


[30] BY MR. MAHONEY: 

Q. Now, Mr. Feinman, how long have you been eneged in the in- 
surance business? A. About 14 years. 

Q. How long have you been engaged with Harris & Ogus, Inc.? Or 
Walter Ogus, Inc.? A. It will be 13 years. 

Q. What is the difference between a broker -- 

MR. CONNOLLY: I object to that, sir. * * * | 

THE COURT: Well, he will have his ideas and I am ‘sure he's re- 
ferring to insurance, and of course any legal [31] opinion he may give 
may not be binding upon the Court, but we don't have a jury here, and I 
will hear what he has to say. | 

BY MR. MAHONEY: | 

Q. Will you tell us, sir? A. Well, an agent isa representative 
and acts on behalf of the insurance company, which is binding insur- 
ance on whatever is in the insurance policy, and the broker more or 
less represents the assured. He has no authority in respect to the in- 
surance company. 
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Q. And what is your description of -- 

MR. CONNOLLY: I move that that be stricken. I think that calls 
for a legal conclusion. 

THE COURT: Well, I will permit it for whatever it’s worth. 

BY MR. MAHONEY: 

Q. Well, what is your relationship with Hartford Indemnity Insur- 
ance Company? 

MR. CONNOLLY: Your Honor, I don't think he has established 
that this man has any relationship with Hartford Accident and Indem - 
nity Company. If you're talking about Harris & Ogus, or Walter Ogus, 
the best evidence of the relationship would be written agreement which 
would exist between the two of them, a copy of which Mr. Feinman has 
in [32] his files. I object to that. He hasn't laid a foundation. 

THE COURT: Well, lay a foundation for it. 

BY MR. MAHONEY: 

Q. Now, when I refer to you, Mr. Feinman, and when I refer to 
you I mean as representing Walter Ogus, Inc. What is the relationship 
petween Walter Ogus, Inc. and Hartford Accident Indemnity Insurance 
Company? If there's an agreement in writing, do you have a copy? 

THE COURT: What do you think is the relationship with Walter 
Ogus Agency and Hartford Insurance Company? Do you have a written 
contract? 

THE WITNESS: Yes, I do. 

THE COURT: Well, was it in existence at the beginning of the year 
1959? 

THE WITNESS: Yes, it was. 

BY MR. MAHONEY: 

Q. Well -- 

THE COURT: Well, let us see what it is. What have you gotthere? 

MR. MAHONEY: Ihave a photostat of the agency agreement, con- 
sisting of five pages, Your Honor. 

THE COURT: And the date is what? 
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MR. MAHONEY: The first day of April, 1957. | 

[33] THE COURT: All right. Suppose we mark that as the next 
number for identification, and then show it to Mr. Connolly and Mr. 
Martell. | 
(Whereupon, Aetna's Exhibit No. 6 was marked for identification.) 

THE COURT: How many pages was that? | 

THE DEPUTY CLERK: Five, Your Honor. I will staple it together. 

* * 

MR. MAHONEY: I would like to offer this in evidence, Your Honor. 

THE COURT: Any objection? 

MR. CONNOLLY: No objections. | 

(Whereupon, Aetna's Exhibit No. 6 was received in evidence. ) 

BY MR. MAHONEY: 

Q. And this agency agreement, is it comprised of the! agreement 
you had with Hartford Accident Indemnity Insurance Company that has 
been admitted in evidence? A. I believe, we have another agreement 
today, and I believe that agreement is between Harris & Ogus and Hart- 
ford, [34] and no longer exists. 

MR. CONNOLLY: We can have a stipulation, Mr. Mahoney, if you 
like, that this is the agreement in effect at the time these matters oc- 
curred. | 
MR. MAHONEY: Thank you. | 

BY MR. MAHONEY: 

Q. Now, in the body of this agreement, in Paragraph 1, there is 
reference to the word "binders," and can you tell us what a “binder” 
was, or what it means to bind, or how was that done. A. A binder is 
indicating that there is coverage for a specific thing that an insured 
wants and we can bind the company as to specific coverage by the agency 
agreement. | 


Q. AS a practical matter, how is that done? | 
* ke OK 


[36] A. Normally it is binded through a memorandum to an insurance 
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company, or perhaps orally through a telephone conversation, but it is 
normally done through a written memorandum. 

Q. Is normally done -- in other words, there is a memo following 
a telephone conversation? A, Normally it is done that way. 

Q. But you can bind something simply by saying you are bound to 
the policy? A. As an agent of the company, it is my understanding. 

[37] MR. CONNOLLY: I don't think that is what the contract says. 

THE COURT: Well, what does the contract Say differently, Mr. 
Connolly, except to those parts of insurance -- you mean, for example, 
if you buy a new automobile, you can call up and change it and bind a 
new automobile by telephone ? 

MR. CONNOLLY: The point is: Perhaps in your situation the agent 
with which you had the telephone conversation has some specific au- 
thority grant from the insurance company with whom he then put the 
business. This agreement specifies that they can issue binders under 
which the company from time to time may authorize to be issued and 
delivered. 

THE COURT: It seems to be the type of thing covered in Exhibit 
A. 


[40] BY MR. MAHONEY: 

Q. Do you have a right to issue binders? To issue binders to 
manufacturers and contractors for liability policies? A. Yes, sir. 

Q. Mr. Feinman, when did you first have business dealings with 
Mr. Abrams, or Lesmark, Inc.? A. About 1957. 

Q. And didn't Mr. Abrams at that time have a manufacturers and 
contractors liability policy in force? A. Yes, he did. 

Q. And with what company? [41] A. Hartford Accident Indemnity 
Company. 

THE COURT: Who is Mr. Abrams? 

MR. MAHONEY: President of Lesmark, Inc. 

THE COURT: Could we talk about Lesmark? 
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| 

MR. MAHONEY: Well, he was dealing with an individual and only 
a specific individual. 

THE COURT: Well, from 1957 you dealt with Mr. Abrams for Les- 
mark, is that right? 

THE WITNESS: There was no Lesmark, Inc. in 1957, 

BY MR. MAHONEY: 

Q. He was acting in another capacity? A. He was working for 
Michael Abrams. | 

Q. What was his business? A. General contractor. 

Q. Since you have known him, has he been in the contracting busi- 
ness? A. As long as I have known him he has been a general contrac- 
tor. 
Q. Didyoufrom timetotime advise him astohis insurance needs ? 
A. Yes, we did. | 

Q. How did you go about doing this? A. By seeing him and dis- 
cussing what -- 

[42] THE COURT: Before you get into this, I would be interested 
to know where Lesmark gets in this thing? 

MR. MAHONEY: Mr. Abrams was President of Lesmark, Inc. 

THE COURT: When was Lesmark, Inc. founded? | 
THE WITNESS: In February 1959. | 

THE COURT: In February of '59 Lesmark was founded. There- 
after did you deal with Abrams for Lesmark, Inc.? 

THE WITNESS: Yes, I did. 

| 

BY MR. MAHONEY: | 

Q. Now, Iam not sure you answered the question. I asked you if 
you had advised him as to his insurance need, and I asked you how you 
went about this. A. By seeinghim with reference tohis |insurance needs. 

Q. Now, would he tell you what he was doing and you tell him what 
was needed? A. Yes, sir. | 

Q. Now, in February of 1959 did Mr. Abrams request property 
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damage coverage added to his basic property? A. Yes, he did. 
* Ok Ok 

{43] Q. Mr. Abrams, do you have in your file a copy of the policy, 
42 MCS 601753, with the endorsement ? 

THE COURT: Now, this is Exhibit 2, is that correct ? 

MR. MAHONEY: This is the same policy. This is Plaintiff's Ex- 
hibit No. 2, Your Honor. 

THE COURT: Plaintiff's Exhibit No. 2 is not complete, is that 
right? 

MR. MAHONEY: That's right. 

MR. CONNOLLY: That is 42 MCS 601753? 

MR. MAHONEY: Yes, that is. 

BY MR. MAHONEY: 

Q. Is what you handed me the policy with the endorsement? A. 
This is not the policy. 

Q. What is this? [44] A. This is the daily report. 

Q. Does this contain the endorsement? A. Copies of the original 
endorsement. 

Q@. Where are the originals? A. The originals we sent to the as- 
sured. 

Q. Does Hartford, the company, keep a copy of this? A. Hartford 
keeps a copy arid sends the original to us, and we keep a copy and send 
the original on to the assured. 

Q. Well, what you have handed me is what your office has with re- 
spect to the coverage under this particular policy issued to Abrams or 
Lesmark, Inc. with the endorsement attached? A. That's right. 

Q. And what is the effective date of this? A. The original date? 

Q. Yes. A. August 26th, 1958. 

Q. And when did it end? A. August 26, 1959. 

Q. So this’ policy was in effect at the time of the accident we are 
talking about today? 

THE COURT: Well, that is the original policy which provides only 


| 
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personal liability, which is Aetna’s [45] Exhibit No. 2, is that correct ? 
MR. MAHONEY: No, it contains the endorsement. 

THE COURT: Maybe it does, and maybe it doesn't. Now, Exhibit 

2 is limited to personal liability to Abrams, nothing more as far as I 
can see. Now, how does it get into Lesmark, and how do we get prop- 
erty on it? 


: 
| 
* OK OK 


MR. CONNOLLY: May Ibe heard, please, Your Honor. I think if I 
could have a chance to voir dire this witness I can straighten these 
things out. 

THE COURT: If Mr. Mahoney has no objection. | 

MR. MAHONEY: No, Your Honor. | 

| 
| 


VOIR DIRE EXAMINATION 


BY MR. CONNOLLY: | 

Q. Now, Mr. Feinman, the document that I am holding [46] here 
with the attachment on the back; this is what you call your daily, is that 
right? A. That's true. | 

Q. Now, there are two pages on the back. The two pages on the 
back are not a part of the policy, they are the oral SESE TE is that 
right ? 

So, if we take these off we will not be destroying the policy? Would 
you mind removing these two pieces. 

* OK Ok 

Q. Now, this part is the daily, is it not? A. That is true. 

[47] Q. Now, in order to find out what hazards are covered you 
would have to have a description of the hazards, would yi not? A. 
Yes, we would. 

Q. And I want to ask you if this is the description of the hazards? 
A. Yes, it is. 

THE COURT: Mark this first document 2-A and the ese docu- 
ment 2-B. | 


BY MR. CONNOLLY: 

Q. Now, from time to time endorsements were issued, were they 
not? A. Yes, they were. 

Q. Now, I show you these two pieces of paper and ask you if they 
are not Endorsements 1, 2, 3,4 and5? A. Yes, they are. 

THE COURT: Let these papers be 2-C. That will be, the five en- 
dorsements will be 2-C and put a staple in them. 

THE DEPUTY CLERK: I am taking the label off the one marked 
2-A. 

BY MR. CONNOLLY: 

Q. In your file, Endorsement No. 6, the effective [48] date is June 
lith, 1959? A. All right. 

Q. Do you:have endorsement No. 7? A. Ihave now. 

MR. CONNOLLY: Will you give these the next two numbers. 

THE COURT: That would be No. 2-D and 2-E. 

(Whereupon, Aetna's Exhibits 2-B, C, D and E were marked for 
identification.) 


BY MR. CONNOLLY: 

Q. *** And the documents which I have just identified are the in- 
surance agreements, is that right? [49] A. Yes. 

Q. And in'answer to His Honor's question, the one in which Mi- 
chael Abrams came in, in directing your attention to Endorsement No. 
2, the effective date of July 17, 1959, and the effective date of February 
11th, 1959, changing the name to read Lesmark, Inc. A. That's cor- 
rect. 

THE COURT: What was that change? 

MR. CONNOLLY: July 15th, 1959, and dated February 11th, 1959. 
It was dated back, in other words. 

THE COURT: What exhibit is that? 

MR. CONNOLLY: Your Honor, that is 2-C. And I would suggest, 
Your Honor, that in order to make this intelligent we could modify the 
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record to have the daily -- to have this whole package made one num- 
ber. In other words, the daily would be one number; the description of 
hazards would be that number, plus an A; and each endorsement having 
separate letters, and we would have five endorsements under 2-C. 

THE COURT: Well, we will make those endorsements 2-C-1, 2, 3, 
4, and5. Are you through now? | 

MR. CONNOLLY: Yes, Your Honor. 

* * 


[51] DIRECT EXAMINATION (Continued) 


BY MR. MAHONEY: 
Q. Well, the policy was then changed to the name o Lesmark, Inc. 
on February 11th, 1959? A. That's correct. 
Q. On or about that time did Mr. Abrams discuss with you a job 
that he was doing for PEPCO? 


* OK OK | 
| 
THE WITNESS: He came in to discuss it with us, yes. 

BY MR. MAHONEY: . 
Q. Did you see the specifications of the contract? A. No, I did 


not. 


Q. Did he tell you about the specifications? A. No, he did not. 

Q. Did he tell you what he was going to do? A. No, he did not. 

[52] Q. Did he ask you for advice? A. He always asked for ad- 
vice. | 

Q. Well, did you get the information by asking him? A. All he 
asked, sir, was for insurance in order to do the work. 

Q. Well, in order for you to do that, you would have to know for 
what you were certified? A. We would have to know, yes. 

Q.. Well, you certified what? What kind of insurance did he have? 
A. One hundred - three hundred bodily injury. The certificate here 
would indicate that was certified as to coverage. | 

Q. Which would indicate what? A. It indicated that for the bodily 
injury he had 100-300 bodily injury, and 100,000 property damage. 
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Q. Did he have contractual liability? A. Well, it included com- 
pleted operations. 

THE COURT: What is that, performance? 

MR. MAHONEY: That is several particular coverages for differ- 
ent jobs. 

THE WITNESS: He had contractual liability. 

THE COURT: What does that mean by contractual [53] liability? 

* kK OK 

THE WITNESS: The contractual contract is the agreement made 
between the two parties in which we ascertain [54] what the insurance 
coverage would be. It is a typical agreement made between the two 
parties involved. In this case PEPCO was the specific contractual 
agreement. 

THE COURT: You insured both Lesmark and PEPCO? 

THE WITNESS: We insured Lesmark. We insured the specific 
contractor's agreement made between Lesmark and PEPCO. 

* * 

[55] BY MR. MAHONEY: 

Q. Under that certificate, was excavation covered and afforded? 
A. This certificate does not indicate any excavation coverage. 

Q. What about the contractual liability ? [56] A. Ido not have a 
copy of the contractual liability. 

Q. But you are not stating that a contractual liability coverage 
could exclude excavation? A. No, Sir, it has never made any mention 
of excavation. 

Q. Now, when was that certificate issued? <A. February 11th, 
1959. 

Q. Now, did there come a time when Mr. Abrams requested a cer- 
tificate of insurance? A. He had other jobs which -- 

Q. And when was the next job -- I’m not sure that Mr. Connolly 
has this marked. It is a certificate of insurance. 

THE COURT: A certificate for what ? 
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MR. MAHONEY: The PEPCO job. 
THE COURT: Well, so far there hasn't been anything that has 
come up in the PEPCO job that I think is in the slightest way germain 
in this case. 
MR. MAHONEY: Well, in this certificate it says that Lesmark, 
Inc. has property damage liability coverage. 
THE COURT: That doesn't say that it covers excavation. 
MR. MAHONEY: No, sir. 
THE COURT: Well, until it does, it doesn't mean anything to me. 
[57] MR. MAHONEY: May this be marked Plaintiff's Exhibit No. 


THE COURT: Yes, for identification. 

(Whereupon, Aetna's Exhibit No. 7 was marked for identification.) 

BY MR. MAHONEY: | 

Q. When was the next job you were asked or requested to provide 

insurance for Mr. Abrams and Lesmark, Inc.? It would be Lesmark, 

Inc. now, wouldn't it? A. It would be Lesmark, Inc. | 

I don't know exactly what the next job was. We had requests for 

other certificates of insurance, but specifically as to when these jobs 

were, I don't know. 
Q. When was the next one you had there? A. June 18, 1959. 

Q. And what job was that for? A. Well, one was for! Dixie Janitor 

the supply warehouse. | 

Q. May Ihave that? A. Yes. 

Q. Were these certificates issued indicating what insurance Les- 

mark, Inc. had at the time? 

[58] MR. CONNOLLY: For that one job. | 

MR. MAHONEY: Yes. 

MR. CONNOLLY: There were certificates. | 

THE COURT: Well, mark them the next numbers for) identifica- 


tion. | 
(Whereupon, Aetna's Exhibits Nos. 8 and 9 marked for identifica- 
tion.) 


BY MR. MAHONEY: 

Q@. Both these exhibits indicate that Lesmark, Inc. had in force a 
manufacturers and contractual liability policy with property damage 
liability in the amount of $100,000 effective from 8-26-58 and expiring 
8-26-59. 

THE COURT: Well, that's all very interesting, but it is not ger- 
main unless you can show that it included damage by excavation. 

MR. MAHONEY: My whole point, Your Honor, is that this should 
be pointed out! if there is some difference in property damage liability 
and property damage liability caused by excavation. 

THE COURT: Are there any further certificates ? 

THE WITNESS: One to Rockville Fire Department. 

BY MR. MAHONEY: 


Q. And does that indicate the same coverage which [59] indicates 
bodily injury and the $100,000 property damage? A. Yes. 
Q. When was that certificate issued? A. June 18th, '59. 


THE COURT: Let me see that. 

THE COURT (Speaking to the witness): Would the policy issued in 
each of those cases be the same policy as the one issued to Michael 
Abrams which we have been previously talking about, that would be 42 
MCS 601753. Exhibit 2 refers only to bodily injury, but there is a pro- 
vision for property damage liability. Would those that you have talked 
about be the same policy? 

THE WITNESS: They would. 

THE COURT: In other words, they would be the same as this is- 
sued, as 42 MCS 601753, except that they covered both property damage 
and bodily injury; whereas, Exhibit 2 only covers bodily injury, is that 
correct ? 

THE WITNESS: That's correct. 

BY MR. MAHONEY: 

Q. And these various certificates stated that property damage was 

in effect and specified at that time they weren't limited to any particu- 


lar job, were they? 


MR. CONNOLLY: They speak for themselves, Your [60] Honor. 

(Whereupon, Plaintiff Aetna's Exhibit No. 10 was marked for iden- 
tification.) 

BY MR. MAHONEY: | 

Q. Description of the locations in Virginia, Maryland and the Dis- 
trict of Columbia? A. Well, they would be certificates issued for just 
a specific individual job to show that these limits are existing. 

Q. The purpose of the certificate is to insure the owner that the 
person who is doing the work for him is adequately covered? A. Who- 
ever the certificate is issued to, these limits are shown i in the certifi- 
cate, and are part and parcel of the policy. | 

THE COURT: Does it say that they have these limits under a pol- 
icy that is similar to Exhibit 2? | 

THE WITNESS: Well, according to our records these certificates 
did exist at the time we issued the certificate. 

THE COURT: Well, it's the same policy. | 

MR. MAHONEY: It certified property damage in effect. 

THE COURT: Yes, now I understand. | 

[61] BY MR. MAHONEY: ! 

Q. Now, Mr. Feinman, when the Eye Street job was discussed be- 
tween you and Mr. Abrams -- A. I don't recall discussing the Eye 
Street job. 

Q. Do you know that at some time it was discussed? A. Ionly 
know that it was discussed when I see a certificate. I con recall per- 
sonally discussing it with Mr. Abrams. 

Q. Are you sure that Mr. Abrams did discuss this| [job with you? 
Well, I will refer you to your deposition taken on November 25, 
1964, at page 51, and I am going to ask you certain questions that were 

asked you; and ask you whether you made certain answers: 

"Q. With respect to any operation conducted on Eye Street, did 
Abrams ask you to get such insurance as he might need? 
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"A. Within limits we were getting him -- specifically we had an 
endorsement. 

"@. What do you mean by that, you were getting an endorsement ?" 

THE COURT: Wait a minute. You are trying to impeach this wit - 
ness, and that doesn't impeach him. 

[62] MR. MAHONEY: Well, the answer is ambiguous. That's why 
I want to go on. 

BY MR. MAHONEY: (Reading) 

"Q. Did you undertake to advise him that he needed a certain kind 
of insurance and leave it to him to make his own judgment, or did he 
leave it to you to provide such insurance as he might need? 

"A. He would supply us withthe job he was going to do and we would 
indicate the insurance that he would get. 

"Q. Did he advise you of the job that was being done in the 1900 
block of Eye Street ? 

"A. I can't specifically recall the job. Iam sure he did. But the 
specific instances, I cannot give you any." 

MR. CONNOLLY: I think that's supposed to stop, because the next 
question is: "Did you know he was undertaking to do some excavation 
up there?" And the answer is: ''No, I did not know he was doing ex- 
cavation.” 

THE COURT: Well, it doesn't impeach him, certainly. 

BY MR. MAHONEY: 

Q. Did you know that Mr. Abrams was going to do the construc- 
tion work on 19th Street, or about to do the job then? [63] A. Again, 

I don’t recall any instance personally, other than a normal insurance 
operation. 

Q. But heretofore when he had a job, you and he would get together 
and discuss what insurance was needed? A. Not necessarily. We had 
qualified officers who might talk to him. Anybody in the office could 
take out the certificate. It needn't have been me personally. 

Q. But you have talked to him personally on many occasions? A. 


| 
I have. | 
Q. And did you talk to him with respect to the certificates which 
were issued that we have just discussed? A. I don't recall talking spe - 
cifically about any certificates. | 
Q. Who else handles his accounts? A. Pat Taylor. 
Q. Well, she was the secretary. A. At that time she was insur- 
ance underwriter. 
Q. Did you ever advise Mr. Abrams that in order to be fully pro- 
tected in these jobs he should have excavation coverage? A. No, I was 
not aware of the fact that he did excavation. | 
[64] Q. Did you know at the start of the operation? Did you know 
he did some excavating? A. No. 
Q. Did you ask him? A. I don't recall asking him. | 
Q. But on one of these jobs for which you issued certificates, did 
you recommend that he carry excavation coverage? A. Based on his 
previous coverage I assumed that he did the same operations, and there 
was no excavation included. 
Q. When he changed from Abrams to Lesmark, Inc. in 1959, did 
you know he increased his operations? A. I did not know he increased 
them as of February '59. | 
Q. Was any of the excavation coverage provided on any other jobs 
he did between February '59 and June '59? A. We never! provided any 
excavation. 
Q. And you never told him he needed it? A. He never told us that 
he was doing any excavation. 


* OK 


[66] CROSS EXAMINATION 


BY MR. CONNOLLY: 
Q. Mr. Abrams first took out this MCS policy in 981, is that not 
so? A. According to the records, yes. 
Q. And when the policy was taken out you included met of the pol- 


JA 200 


icy and submitted to Hartford the definition of the hazards. Is that not 
right? A. That's correct. 

Q. Iam told by the Clerk that Plaintiff's 2-A, 2-B and 2-C-1, 2, 3, 
4 and 5, 2-D and 2-E have just been marked for identification. I thought 
these were the ones we marked to identify the policy, and I would like 
to offer them in evidence. 

THE COURT: Any objection, Mr. Mahoney. 

MR.MAHONEY: No objection. 

THE COURT: They may be admitted. 

(Whereupon, Aetna's Exhibits 2-A, 2-B, 2-C, 2-C-1, 2, 3, 4 and 5, 
2-D and 2-E were received in evidence.) 

THE COURT: Mr. Connolly, when you were talking about the MCS 
policy in 1957, that is Aetna's Exhibit 2, is it not? 

[67] MR. CONNOLLY: Yes, Your Honor. That is the policy in 
question. 

BY MR. CONNOLLY: 

Q. Now, in the description of hazards, that is what is set forth in 
Plaintiff's Exhibit D, is it not? A. That's right. 

Q. Where did you get that information as set forth in that descrip- 
tion of hazards? A. Well, I believe these were renewed from the pre- 
vious policy. We assumed them -- the operations to be the same. 

Q. Well, at some point you had to get the information from Mr. 
Abrams, did you not? A. That's right. 

Q. Well, when the policy was first issued, clearly it did not pro- 
vide for property damage liability at all, is that noso? A. That's cor- 
rect. 

Q. And the original daily, which is Plaintiff's 2-A shows no pre- 


mium was ever charged for, or collected for property damage liability? 
A. Right. 

Q. Isn't it a fact that subsequent to 1957 and before the losses oc- 
curred in this case, namely, on July 28th, 1959, [68] you on several oc- 
casions have attempted to sell property damage liability to Mr. Abrams 
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and he turned you down? A. That's correct. 
THE COURT: What was the date? 
MR. CONNOLLY: On several occasions between 1957 and the date 
of the loss in this case, which was July 28th, 1959. 
BY MR. CONNOLLY: 
Q. On page 21 of your deposition, was this question| asked of you: 
"Q. How was it, if you know, that Mr. Abrams did not have prop- 
erty damage coverage under this manufacturers' and contractors’ lia- 
bility coverage up to this time? | 
"A. I had attempted to sell Mr. Abrams property damage since 
1957 and he did not wish to purchase same." 
MR. MAHONEY: I object, Your Honor. The date that Mr. Con- 
nolly used was 1957 to July 1959. 
THE COURT: I was going to ask Mr. Connolly a eo It says 
"on this date.'' I don't know what this date is. 
BY MR. CONNOLLY: | 
Q. In 1959 did Mr. Abrams request property damage [69] liability 
insurance? A. Yes, sir. 
Q. Did he do it for a particular job? A. According to our records 
we don't have a memo which indicates that he wanted it for a particular 
job, but as issuing property damage for the entire property. 
Q. Now, on page 21 of your deposition, let me read 20 and 21 and 
ask you if this testimony is correct: | 
"Q. Under the policy that we are concerned with in this law suit, 
namely 42 MCS 601753, was there any property damage liability cov- 
erage under the policy?" 
And Mr. Martell said, at what time, and I said when/first written, 
and you Say, when first written, and I say yes. And your answer is no. 
And then, is there any in 1957 and the answer is no.) 
And then, was there any in 1958 and the answer is no. 
And then the question is: Was there a request for such coverage 
made in 1959? | 


And you say: Yes. 

And the question is: By whom? 

{70] "Answer: By Mr. Abrams.” 

And on page 21: "When?" 

And the answer is: In February of 1959. 

"Q. Now, what did he request ? 

"A. He had a particular job at that particular time which required 
a property damage limit of $100,000. 

"It was a job concerning PEPCO and at that time we added it on as 
$100,000 property damage. 

"Q. I beg your pardon? 

"A. We added property damage, $100,000. 

"Q. Iam asking you: What did Mr. Abrams request? 

"A, $100,000 property damage." 

"Q. If you know, did Mr. Abrams have property damage under this 
manufacturers’ and contractors' liability policy up until this time? 

"A. I had attempted to sell Mr. Abrams property damage since 
1957, and he did not wish to purchase any. 

"Q@. Did he tell you why? 

"A. I assume he felt it was not necessary. 

"Q. I don't want your presumption. Did he tell you why? 

"A. Yes, but I don't recall his answer." 

[71] Now 22: 

"Q. Did you advise him to obtain it? 

"A. Yes, I did. 

"Q. Did you tell him why he should have it? 

"A. Yes, I did. 

"Q. What did you tell him? 

"A. Because of possible claims from that particular occurrence. 

"Q. But he never authorized you to make a purchase? 

"A. No." 

Now, is that correct? A. Yes, sir. 
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Q. You made a request for property damage liability and you say, 
as your testimony reflects, that it was prompted by a particular job? 
A. That's correct. | 

Q. And you saythat your records reflect that itwas not necessarily 
confined to that particular job? A. Yes, sir. 

Q. Now, what information do you have that would make you make 
that response? [72] A. In February of 1959 we wrote a memorandum 
to Hartford asking them to increase coverage. We did not mention any 
specific job, just to change the name and to increase the benefits. 

Q. That is not quite what it said, is it? The document that you 
have just shown me says: "Effective today kindly issue an endorsement 
changing names of insurance to Lesmark, Inc. Also, increase MCS 
policy to 1/3/100. Also, add contractual liability and PD as per tax 
clause and other products (completed operations), liability and PD on 
auto policy increase limits to 100/300 and 100. Forward policy to our 
office at your earliest convenience. Thanks. Mrs. Pat Taylor." 

MR. MAHONEY: I think Mr. Connolly should read from the docu- 
ment, and I think the document should first be marked for| identification. 

THE COURT: I think that it had better be identified. |Mark it Hart- 
ford, identification No. 1. 

(Whereupon, Hartford's Exhibit No. 1 marked for He See a ) 

BY MR. CONNOLLY: 

Q. I read that accurately, did I not? A. Yes. | 

[73] Q. And the subject is Michael Abrams, and there are three 
policies, MCS 601753, and 876349, 746369, and you say this is the rec- 
ord which permitted you to say property damage coverage was request- 
ed generally? 

THE COURT: Let me see that a minute, please, gentlemen. 

MR. CONNOLLY: Certainly, Your Honor. 

BY MR. CONNOLLY: 

Q. Now, that document referred to a contractual Liability and PD 

as per attached clause. Do you have a copy of the clause? A. I do not. 
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Q. Do you recognize this as being a copy of the clause? A. I don't 
have a recollection of it, but I assume it's correct. 

MR. CONNOLLY: Is there any dispute of this, gentlemen? 

MR. MAHONEY: This may be the clause, but I am not familiar with 
it. 

MR.CONNOLLY: I will read it and see if it refreshes your recol- 
lection. I take it you do not agree with it? 

THE WITNESS: I can't specifically say that this [74] would be it, 
but it is a typical contractual agreement. 

THE COURT: Well, mark it as Hartford's No. 2 for identification. 

(Whereupon, Hartford's Exhibit No. 2 marked for identification.) 

BY MR. CONNOLLY: 

Q. Now, in due course, Mr. Feinman, endorsements were issued, 
were they not? A. Endorsements were not issued until after the loss. 

Q. Well, you can refresh your recollection on that. What does the 
endorsement -- the date on the endorsement show? Seventeen, is that 
not so? A. That's the date it was typed on. 

Q. In due course, you would have received them in a day or two? 
A. I don't know when we received those endorsements in our office. 

Q. There is nothing to indicate that? A. No, sir. 

Q. How about the letter in which you transmitted the endorsement 
to Mr. Abrams? A. The only way we transmit endorsements is to put 
them in an envelope, unless there's a premium with them. 

[75] Q. So, your records wouldn't show when you sent them to Mr. 
Abrams? A. No. 

Q. These endorsements, which have been in evidence now as Plain- 
tiff's Exhibit 2-C, do show a date of July 17th on the bottom? A. As 
being typed, yes. 

Q. You don't know whether they were typed that day, or not, do you? 
A. I believe that’s the company's code of when it's typed. 

Q. Do any of these endorsements show that Hartford agreed to pro- 
vide property damage of any kind? A. It showed that Hartford what? 
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Q. Do any of the endorsements show that Hartford ees to pro- 
vide property damage of any kind? A. Yes. 
Q. Which endorsement? A. Endorsements 3 and 4. 
THE COURT: What are the exhibit numbers on those ? 
THE WITNESS: 2-C-3 and 2-C-4. 
BY MR. CONNOLLY: 
Q. Now, 2-C-3, which is endorsement No. 3, provides [76] prop- 
erty damage, but it also says, does it not, that it is agreed with respect 
to such insurance as is insured by the policy, the limits of the company 
shall be increased to read as stated herein, but only with respect to in- 
sured's operations of the Potomac Electric Power Company of 10th and 
E Streets, Washington, D.C.? A. Yes, sir. 
Q. Is that correct? A. Yes, sir. 
Q. Is there any endorsement that shows that Hartford agreed to 
provide property damage insurance at any other MESSE A. No. 
THE COURT: Let me see those. 
BY MR. CONNOLLY: | 
Q. Now, two days after the loss was sustained in this case and en- 
dorsement was issued having an effective date in the loss in this case 
of July 30, 1959, which did provide general property damage liability in 
the amount of $25,000 and $50,000, is that not so? A. Yes, sir. 
THE COURT: What is that marked? | 
MR. CONNOLLY: 2-E, Endorsement No. 7. | 
[77] THE COURT: That was fifty thousand, was it? 
MR. CONNOLLY: Twenty-five and fifty. | 
BY MR. CONNOLLY: 
Q. I would like this marked Defendant's No. 3. 
(Whereupon, Defendant's Exhibit No. 3 was marked for identifica- 
tion.) ! 
BY MR. CONNOLLY: | 
Q. Iam going to show you a document which has just been marked 
Defendant's Exhibit No. 3 for identification, which purports to be Les- 
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mark and Walter Charron, and ask you whether you have ever seen that 
before, or not? A. No, I've never seen it. 

Q. And that is dated July 17, 1959. 

THE COURT: Is that an excavation contract? 

MR. CONNOLLY: That is the contract involved in this case. It 
doesn't specifically say this. I would have to look at the plans and spe- 
cifications; do you have that ? 

THE WITNESS: No. 


[78] BY MR. CONNOLLY: 

Q. Well, Mr. Feinman, it is a practice in the insurance business, 
is it not, that when a party engages an -- [79] engages a contractor, the 
party in order to satisfy himself that the contractor is protected by lia- 
bility insurance will ask that certificates of insurance be issued. Is 
that correct? A. That sounds correct. 

Q. And it was Mr. Abrams' practice, probably because he wanted 
to save money, not to buy insurance generally, but to buy it for a spe- 
cific job? 

THE COURT: Well, we will strike out as to what you say, in order 
to save money.' Ask him about buying it for a specific job. 

BY MR. CONNOLLY: 

Q. He would buy it for a specific job? A. Actually, PEPCO was 
the first dealings. I've never had any previous as to specific jobs. 

Q. And when he asked to have a certificate of insurance for a par- 
ticular job, you and Harris would issue a certificate of insurance for 
that particular job? A. Yes, we would. 

Q. Itake it you maintained at that time a supply of those particular 
certificates? A. That's correct. 

Q. Now, concerning your observation with Mr. Abrams [80] and 
Lesmark, Mr. Abrams had dealt with Mr. Harry Harris before dealing 
with the new firm of Harris & Ogus, which was organized in 1957, is 
that correct? A. Yes, sir. 
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Q. And then continued to deal with Walter Ogus when it became 
Harris & Ogus? A. Yes. : 
OK Ok | 
Q. Iam going to show you documents in the Court file that was 
filed November 14th, 1964, entitled, 'Answers of Defendants Harris & 
Ogus to Interrogatories," consisting of one, two, three and four pages 
and ask you if you signed those on behalf of Harris & en A. Yes, 
sir. 
[81] Q. And you took an oath, Mr. Feinman, saying: 


"I, Harold 


Feinman, deposes and says that Iam the Vice President of Harris & 
Ogus, and have read the foregoing interrogatories and they are true to 
the best of my knowledge, information and belief,"' is that right ? A. 
Yes. 
Q. All right, sir. Keep these in front of you, because I am going 
to ask you to turn to a couple of questions. | 
Now, in Interrogatory No. 2, it says: "State the names and addres- 


ses of all insurance companies for whom you acted as either special or 
general agent in the year of 1959." A. Shall I read it? | 
Q. Yes. A. "Hartford Accident and Indemnity Company, Hartford, 
Connecticut; Hartford Firemen's, Hartford, Connecticut; St. Paul's Fire 
and Marine, St. Paul, Minnesota; Aetna Insurance Group, in Hartford, 
Connecticut; New York Fire Insurance Company, New York, New York; 
Camden Fire Insurance Company, Camden, New Jersey; Providence In- 
surance Company, Providence, Rhode Island; Merchant's and Manufac- 
turer's Insurance Company, New York, New York. 
Q. How many policies in 1959 did either Lesmark or Michael 
Abrams have? [82] A. Is that Question 2? 
Q. Yes. A. All right. | 
"Q. State precisely and in detail all insurance coverage that Har- 
ris & Ogus wrote for Lesmark, Inc. in 1959 and give the name and ad- 
dress of the company in which the insurance was written, the amount of 
premiums collected and the description of the insurance provided." 
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"A. February 6th, 1959, construction bond, PEPCO Company, 
$235.90: June 11, '59, Holdup, Hartford, $22.00; January 26th, 1559, 
Builder's Risk of Merchant's Manufacturing Company, $235.00 -- 

Q. And that was Workmen's? A. No, it was Builder's Risk, with 
Merchant’s and Manufacturer's Insurance Company, andthat was $255.01. 


"August 19, 1959, Workmen's Compensation Company, Aetna's 
$747.75; 8-21-59, M & C Liability policy by Aetna, $296.40 deposit." 

Q. The fact of the matter is, Mr. Feinman, when it came to handl- 
ing Lesmark, Inc.'s Harris & Ogus insurance policy -- when it came 
to handling Mr. Abrams' or Lesmark's insurance policy, you heard 
what he wanted and you put these risks in various companies, did you 
not? [83] A. That is correct. 

@. And you are the one who decided what risk would go in what 
company, and what risk would not go in? 

THE COURT: How many policies did Lesmark, or Abrams have at 
that time, altogether ? 

THE WITNESS: Six. 

MR. CONNOLLY: Six with Harris & Ogus. 

THE COURT: Well, how many companies ? 

THE WITNESS: Three. 

* 

MR. CONNOLLY: That's all Ihave, Your Honor. 

THE COURT: Well, I do; just a minute. 

Mr. Feinman, on July 28th, 1959, what coverage [84] did Lesmark 
have with Hartford through Ogus ? 

MR. CONNOLLY: I must object. That is to be found in the policy 
documents. 

THE COURT: Well, when he's answered it, I will then ask to see 
the policy documents. 

Go ahead. 

THE WITNESS: According to our coverage it's 100-300 bodily in- 
jury, 100,000 property damage coverage. 
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THE COURT: That was on the 28th of July. Now, the 100,000 prop- 
erty damage covered what? 

THE WITNESS: The normal property damage that a covered in 
the coverage. There was no other provision for any other property 
damage other than the coverage in the policy provided. | 

THE COURT: It covered property damage on any job he was doing 
for anybody? 

THE WITNESS: Yes, as far as property damage was concerned. 

THE COURT: Now, where is this endorsement that|shows that, out 
of all this stuff we have here? 
THE WITNESS: The company never issued an -- those endorse - 
ments. 

THE COURT: Where does it show you charged him [85] for this? 

THE WITNESS: We never charged him for this. The company 
never issued it. | 

THE COURT: If they never issued it, how did he have it? 

THE WITNESS: Based on a memorandum from an agent, we feel 
we can bind for an insurer. | 

THE COURT: Is that the memorandum in Defendant's Exhibit 1 -- 
Hartford's? 

THE WITNESS: That's correct. Based on the certificates that we 
issued, and the follow-up we passed on. 

THE COURT: What certificates do you have that would show that ? 


The certificates I saw were limited to a specific job. 


THE WITNESS: They were issued to a specific individual showing 
that these were the limits on the particular policies. We show that with 
copies to Hartford, showing the limits of the policies. | 

THE COURT: Now, wait. 

THE WITNESS: And according to our records they never said no. 

THE COURT: Where is that exhibit, Mr. Connolly, which would in- 
dicate, 2-C-3 and C-4, where are they --[86] both of those are to Poto- 
mac Electric. Well, this language says that it is agreed with respect 
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to such insurance as is afforded by the policy that limits such as lia- 
bility shall be increased to read as stated herein, but only as respect to 
the insurance operations of the Potomac Electric Power Company. What 
does that mean? 

THE WITNESS: This is the endorsement that the insurance com- 
pany issued with those limits for that specific job only, which came 
many, many months after the original order in which the -- in the in- 
terim additional insurance of various other individuals showing the lim- 
its which indicated there was other individuals showing the limits. And 
it is noted on that memo, of course, it's just a note in which Mrs. Tay- 
lor indicated to the insurance company to please send those endorse- 
ments -- 

THE COURT: Now, you are talking about Exhibit 1? 

THE WITNESS: That's correct. 

THE COURT: This says: "Increase limits on MCS policy to ahun- 
dred, three hundred, one hundred. Also, add contractual liability and 
PD." Now, what does that mean? ''As per attached clause." 

THE WITNESS: Also added the contractual agreement as we en- 
closed with that memorandum and products of insurance. 

{87] THE COURT: For how much? 

THE WITNESS: For the same limits as indicated. 

THE COURT: One hundred, three hundred, one hundred? 

THE WITNESS: That's correct. 

THE COURT: How do you get one hundred, three hundred, one hun- 
dred property damage? 

THE WITNESS: That's one hundred, three hundred, bodily injury. 


This is the normal indication that the insurance company uses -- one 
hundred, three hundred stands for bodily injury, because the original 
policy only had fifty and one hundred, so we increased the bodily injury 
to one hundred, three hundred and the one hundred indicates property 
damage. 

THE COURT: But "as per attached clause.” Do you know what the 


clause was ? 

THE WITNESS: I don't know, sir. 

THE COURT: Could it have been limited only to PEPCO? 

THE WITNESS: The clause, I am sure, in this particular event, 
had to do with the PEPCO job. 

THE COURT: Well, that would have meant only increased -- only 
increasing it as to PEPCO, wouldn't it? 

[88] THE WITNESS: But it also adds as respect to PEPCO' Ss gen- 
eral endorsement, and the certificate in which we issue to the companies 
in various jobs, a copy of which was sent in Hartford, it would indicate 
that, and we had conversations with Hartford, even after that, request - 
ing -- 

MR.CONNOLLY: This is pure hearsay, Your Honor. 

THE COURT: Well, I know part of it's hearsay, and that part I 
won't pay any attention to. Iam really trying to understand this thing, 
Mr. Connolly, and I do not. 

MR. CONNOLLY: I understand, Your Honor, but I want to protect 
the record. | 

THE COURT: I understand that. | 

When you normally issue a binder, do you not charge for it? 

THE WITNESS: The binder which we issue covers pending receipt 
of the official endorsement, after which we charge him. 

THE COURT: And if you never get an endorsement, you never 
charge for it? | 

THE WITNESS: We keep asking for the endorsement.) 

THE COURT: Don't you consider the insurance as in effect? 

THE WITNESS: Well, we consider that. 

[89] THE COURT: And you don't bill it? You never bill it if the 
policy doesn't come through ? 

THE WITNESS: We assume we can bind the insurance company, 
and we will await the endorsement and cover that individual from this 
particular time until the endorsement comes in, such as the endorse - 
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ment that the Hartford sent in, which they did send in, came in at least 
five to six months after the original order. 

THE COURT: What endorsements were they? 

THE WITNESS: They are referring to the PEPCO job, and that 
endorsement didn't come in until five months after the original order. 

THE COURT: The Potomac Electric job is effective 2-11-59, the 
date you sent your wire. 

THE WITNESS: Look at the time they typed that endorsement on 
the bottom. 

THE COURT: Doesthat mean typed? Idon't know whether it means 
typed, or not. 

THE WITNESS: Well, in our dealing with all the insurance com- 
panies, the statement they put onthe bottom of the policy is the endorse- 
ment and the date is usually typed on that particular policy or endorse- 
ment. 

THE COURT: Well, when this general addition came [90] in, which 
is Plaintiff's Exhibit 2-E, that is Aetna's Exhibit 2-E; well, the effec- 
tive date of insurance, property damage for $20,000/$50,000 was July 
30th, '59, that according to your figure would be typed on August 6th, 
"99. Is that right? 

THE WITNESS: That's right. 

THE COURT: Did you complain about the effective date? 

THE WITNESS: The endorsement that was written July 17th says 
that we are returning the above copy to you for correction. Please re- 
fer to our records for changes. Also forward renewal for WH policy 
with a minimum. 

THE COURT: That was written before this was written. 

THE WITNESS: July 17th. 

MR. CONNOLLY: That's not the policy in issue, sir. 

This is what I say, Your Honor. You just can't permit these wit- 
nesses to run off like this. That's why I say the record is all fouled 
up. 
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THE COURT: I will get our record straightened out. That appar- 
ently is not related to this particular policy? 

THE WITNESS: That's correct. 

[91] THE COURT: Do you have in your files any letter, memo- 
randum, or anything else which complains about the effective date of 
this exhibit, Aetna's 2-E, which says the effective date a July 30th, 
"09, which is a day after this thing occurred? 

THE WITNESS: Not for those specific endorsements, no, sir. 

THE COURT: Is it the custom of your company to allow a binder 
to be out for five months and not be issued? 

THE WITNESS: Our insurance companies, including Hartford, are 
usually late with policies and endorsements. | 

THE COURT: Six months late? 

THE WITNESS: We have cases even later -- more than that. 

THE COURT: If I buy an automobile policy from you today, I can't 
expect it for six months? 

THE WITNESS: Well, as an agent, we can type those in our office 
and we can get those out pretty fast. | 

THE COURT: Couldn't you have typed this? | 

THE WITNESS: No, we have never issued a policy i in our office 
for liability. The company usually issues this. 

THE COURT: Does that mean you haven't any authority [92] to is- 
sue them ? | 

THE WITNESS: The liability policy? | 

THE COURT: Yes. 

THE WITNESS: We have authority to bind it, but the company has 
not given us right to write the policy. | 

THE COURT: Did you send any endorsement letter or anything 
else to the insured in this case telling him that he was covered for 
property damage generally from February 11th on? 

THE WITNESS: In our dealings with our clients, when they re- 


quest something -- 
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THE COURT: I just asked you: Did you do it? 

THE WITNESS: No. 

THE COURT: Well, the fact of the matter, you don't know what 
happened in this case, isn't that just about what it comes down to? 

MR. MAHONEY: No, Your Honor. I don't think that is quite fair. 
There has been a memorandum that was marked which shows the at- 
tempts of the agency to follow-up. And Mr. Connolly's exhibits -- 

THE COURT: Now, Hartford's Exhibit 1, and somebody asked Bob 
Guildy (sic) to check on this, that is on the May 8th follow-up, but there 
is no showing that that [93] was ever done. 

MR. MAHONEY: Well, he can show you -- 

MR. CONNOLLY: Well, he doesn't know that. That isn't even your 
handwriting, is it? 

THE WITNESS: No. 


* OK Ok 


[94] MR, MAHONEY: I would like to say for the record, and I 


would like to offer into evidence the certificate to which I thought the 
witness referred, and these are Exhibits 7, 8, 9 and 10. 

[95] THE COURT: Is there any objection? 

MR. CONNOLLY: No objection. 

(Aetna's Exhibits Nos. 7, 8, 9 and 10 received in evidence.) 


RECROSS EXAMINATION 


BY MR. CONNOLLY: 

Q. Now, on these Exhibits, 7, 8, 9 and 10, copies were mailed to 
Hartford? A. No, they were not. 

Q. If they had been mailed to Hartford, what date would they have 
been mailed?, A. The date would be on the bottom. 

Q. Are you sure about that? A. Iam not sure. 

Q. Now, you say you have authority to issue binders. A. That's 
right. 


Q. Is there any document, record, piece of paper in your posses- 
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sion, or back at the office, that says you have such authority? 
MR. MAHONEY: I object, Your Honor. I believe it is| already in 
evidence. 
MR. CONNOLLY: Well, I believe it's specifically mentioned there. 
[96] THE COURT: Then you agree that it's either under the agency 
agreement, or doesn't exist? 
MR. MAHONEY: I don't agree to that, Your Honor. | 
THE COURT: Well, I guess Mr. Connolly's question is in order. 
MR. MAHONEY: Well, Your Honor, he says, is there any piece of 
paper. I guess he was going to go beyond that. | 
THE WITNESS: Other than the contract and by other actions with 
the Hartford Company in doing business. 
BY MR. CONNOLLY: | 
@. Other than the contract, you say the only other thing would be 
by your actions? A. Right. | 
Q. Now, do you also claim to have authority to waive any exclu- 
sions under the policy? A. No, we do not. 
* ok OK 
[100] MR. MAHONEY: Mr. Abrams. 
Thereupon 


MICHAEL M. ABRAMS 


called as a witness on behalf of Aetna Casualty, was duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 
Q. May it please the Court: 


| 
Will you state your name, sir? A. Michael M. Abrams. 
Q. Where do you live, Mr. Abrams? A. 4720 Chevy Chase Drive, 
Chevy Chase, Maryland. 
Q. What is your occupation, sir? A. Iam a general contractor. 
Q. And what relationship do you have to Lesmark, Inc. 2 A. Tam 
President of Lesmark, Inc. 
| 
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Q. Was that corporation formed in February of 1959? [101] A. It 
was in business in February 1959. It was formed, I believe, prior to 
that date. 

Q. Now, prior to that date, Mr. Abrams, what was your business ? 
That is, prior to February 1959? A. I was a general contractor. 

Q. What type work did you dothen? A. I did primarily work ona 
builder's fee basis. 

Q. Would you explain that, sir? A. A man with a business would 
hire me to build a place where they would pay all costs, plus a fee, 
which would be a fixed amount that I would receive for my services. 

Q. And who would take out the insurance at that time? A. At that 
time the owner would take out the insurance on all of the buildings, fire 
and possibly property damage, and that type. I would only take out the 
insurance requested by the owner on workmen's compensation liability. 

* * OK 

{102] Q. When did Lesmark, Inc. start in business? A. I wouldn't 
know the exact date, but it was prior to 1959. I think it was possibly '57 
or '58. 

Q. All right. During what period of time did you operate as a gen- 
eral contractor on this fee basis that you are talking about? A. Well, 
I operated from 1954 on, on a fee basis. We did both types jobs, but at 
some period of time I was doing only fee work, other periods of time 
we did some fee work and some other work. 

Q. When did your operations enlarge, during what period of time? 
A. Well, my operations enlarged, I would say, starting in '59 up tonow. 

Q. Now, how long have you been doing business, or how long had 
you been doing business with Harris & Ogus, Inc.? A. Ihave been do- 
ing business with -- well, it was first Harry L. Harris, then it was Har- 
ris, then it was Harris & Ogus, since the [103] day I began in the con- 
struction business, which was on my own, which was back possibly in 
1953, "54. 

Q. Now, during that period of time would you get advice from them 


as to your insurance need? 


* Ok 


Q. Yes. A. I got advice from them on all my insurance needs. 
They were my sole insurance broker. | 

Q. All right. Now, when did you talk to anyone in | eee with 
the Pepco job, do you recall that, concerning your insurance need? A. 
Well, when I started the Pepco job, Pepco required me to have certain 
insurance and I called the Harris & Ogus firm and I believe Mr. Fein- 
man discussed it with me and, in fact, Pepco reviewed my insurance 
very thoroughly to insure I was covered completely to do any work for 
them. And that's the time I had conversation with Mr. Feinman. 

Q. Did Mr. Feinman provide you with the insurance for that job at 
Pepco? A. [104] Yes, he provided me with all the ea required 
by Pepco, and they accepted the insurance. 

Q. Could you tell us what time of the year that was? A. This was 
back in January, I think it was January -- February of ics 

Q. All right. 

Now, from that time until the date of the accident on Fehich we are 
inquiring, July 28th, 1959, did you have other construction jobs? A. 
Yes, we did on a warehouse for Bladen Realty, we had that job, and we 
also had another job, I am trying to remember the name| -- 

Q. How many construction jobs did you have duringithat period? 
A. We had a fire house, we were doing a fire house for the Rockville 
Volunteer Fire Department. We were doing three jobs at that one time. 

Q. How many times -- jobs did you do between the I Street job? 

A. I was doing three jobs. 

Q. Now, each of these jobs -- A. You know, they were different 
stages of construction. 

[105] Q. On each of these jobs did you consult Harris & Ogus, Inc. 
concerning your insurance needs? A. Yes, I did. 

Q. How would you tell them as to what you needed, or what would 
they tell you? What was the procedure that took place? | A. The pro- 
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cedure was for either to speak to them on the telephone or for them to 
come in and read the specifications to see what insurance was requir- 
ed. 

Q. Was this also true as far as the I Street job was concerned? 

A. Yes, it was. 

Q. Did Mr. Feinman advise you as to what you needed for the I 
Street job by way of insurance? A. Well, he knew -- I read him the 
Specifications, or he came in and saw them, and it required me to sup- 
ply a certificate and I assume that it was all taken care of, since he had 
taken care of it for other jobs. 

Q. Now, during these several jobs you mentioned between Febru- 
ary 1959 and the I Street job, did you engage in any excavation work? 
A. All jobs had some means of excavation, some form. 

Q. Now, Mr. Abrams, when were you first advised that [106] there 
was no insurance coverage for the I Street job, for the accident in ques- 
tion? A. About one day -- I think it was the second or third day after 
the accident had occurred, Mr. Harris met me on the job and he told 


me at that time I was not covered for any of this damage. 
* Ok * 


[107] Q.. Now, Mr. Abrams, during these several construction 
jobs before the I Street job, were there any claims that arose out of 
these jobs for property damage, or bodily injury? A. No, sir. 


* * * 


CROSS EXAMINATION 


BY MR. MARTELL: 

Q. Mr. Abrams, I show you what has been marked as Defendant 
Ogus’ Exhibit No. 2 for identification and direct your attention, sir, to 
the last page of that, I believe it is page 4, of that release and ask if 
that is your signature on there, sir? A. Yes, it is. 

Q. Do you recall where you were when you signed that? A. Idon't 
recall. May I read it over? 


JA 219 


Q. Certainly, sir. A. I was advised by my attorney, Mr. Barker, 
to sign this release for the money he received. 

Q. And where were you when you signed it? A. I think he gave 
me the paper and I signed it, he told me to sign it. I took his advice. 

[108] Q. And you swore to it before a Notary Public in his office? 
A. I believe so. This was the advice of counsel. 

Q. Then, Mr. Barker at that time was you attorney insofar as this 
case was concerned? A. Yes, he was. 

Q. As a matter of fact, he was your general attorney for every- 
thing, wasn't he? A. Up until two years ago. | 

Q. 1964? A. That's right. 

Q. Since the judgment against you, Mr. Abrams, in 1964, as a re- 
sult of this law suit that was filed against you by the Ash’ s and Char- 
ron's, has any effort been made by the Ash's, the Charron’ 's, or their 
attorneys, or the Aetna Casualty Company to attach any of) your bank 
accounts? A. Not to my knowledge. | 

Q. Have you ever received a subpoena to appear for oral deposi- 
tion as to any of your location of any of your assets in connection with 
garnishment proceedings, or execution of judgment? A. No. 

Q. Is Lesmark, Inc. still in operating condition, sir? A. No. 

[109] Q. Has it gone out of existence? A. No. It's still in exist - 
ence. 

Q. You are still in the building business? A. Yes, sir. 

Q. I show you now, sir, what has been marked as Plaintiff Aetna's 
Exhibit No. 2 for identification and ask if you can Saal that, sir? A. 
This is an insurance policy. 

Q. Where have you seen it before, Mr. Abrams? A. But this pol- 
icy is made out in my own name. It's an old policy. I have seen poli- 
cies of this type, possibly not this exact one, but I see it’s in the name 


of Michael Abrams. This is before I was a corporation. | 


* * * 


[110] Q. Directing your attention, Mr. Abrams, to this which is 
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marked Plaintiff Aetna's Exhibit 2-C-3, which is an endorsement to 
Policy No. 42 MCS 601753, which is the same as that policy; is that 
right, sir? A. Yes, that's right. 

Q. And that effectively changes the named insured? A. That's 
right, that changes the named insured to Lesmark, Incorporated. 

Q. So that, then, is the same policy; is it not, sir? A. That's 
correct. 

Q. That policy there which is marked No. 2 Exhibit No. 2 for iden- 
tification, was a policy that you turned over [111] in response to a sub- 
poena to the Plaintiff's counsel in this case, counsel for Aetna; isn't it 
sir? A. I don't think I turned it over. I think Mr. Feinman turned it 
over. 

Q. No, this one right here, sir. 

MR. MAHONEY: I obtained that from Mr. Barker. 

THE WITNESS: I think Mr. Barker gave it to him. 

BY MR. MARTELL: 

Q. You had it in your possession. Mr. Barker had it during the 
trial. A. Mr. Barker was keeping it for us, yes. 

Q. That was the one originally issued to you by Harris & Ogus, 

t? A. That is correct. 

Q. That was part of your personal effects, your business affairs? 
A. Yes, it was. It was part of our business. This is the insurance we 
had in the business. 

Q. And that is the only policy, is it not, Mr. Abrams, that you had 
which protected you or Lesmark, Incorporated in the construction work 
you were doing? A. I don't know. I see this policy. I think we did have 
some other policies. Now, whether they -- Mr. Feinman [112] would 
know more about that than I would. 

Q. Liability policies? A. I know we had a Workmen's Compensa- 
tion Public Liability Policy which this is not. I don't know whether that 
is part of this, or whether that would be a separate policy. 

Q. Now, did you ever read that policy? A. Oh, a long time ago, 
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when I first -- back in '54, I read the policy, a lot of fine print, it's dif- 
ficult to understand it, but I did read them over a long time ago. 
Q. I direct your attention specifically to Exclusion L of that policy 


and ask you to read it now, Mr. Abrams. 
* * 


Q. No, just read it over to yourself. A. Okay. 

Q. Does that refresh your recollection of the terms of that policy, 
sir? A. Well, Ihave never really read this, this isthe first time really 
that I really read this part of the policy, [113] but I see what it says 
here. | 

Q. Allright. A. This is what Mr. Harris brought up to me, may- 
be that's when I first read it. 

Q. When was that, when did he bring it up to you? A. After the 
accident occurred he told me this was there and then I went to the of- 
fice and found it and read it over. 

Q. He told you after the accident that damage by excavation was 
specifically excluded, didn't he? A. I thought I was covered. I argued 
with him on the job, he knew I was doing construction work, and you 
can't possibly build a building without some sort of excavation. 

Q. When you signed the contract to build this BRAERG on I Street, 
who was going to do the excavation for you? A. I was going to do it. 
Have always done all my excavation. 

Q. You didn't have an excavating contract? A. We hired a ma- 
chine. We did our own footing work. We never gave out/ footing work 
to anybody. That's normal procedure. | 

Q. Do you recall during the trial of the case, sir, [114] that the 
District Inspector testified that the excavation work you were doing was 
illegal? | 

MR. MAHONEY: Oh, I object to that, Your Honor. | 

THE WITNESS: I don't think I ever said that. 

THE COURT: Overruled. 

BY MR. MARTELL: 


JA 222 


Q. Do you recall that, sir? A. Shall I answer the question ? 

THE COURT: Yes, answer the question. 

THE WITNESS: I don't believe that ever came up in the trial, what 
we were doing was illegal. That would be a question of determining -- 
I don't believe that. 

BY MR. MARTELL: 

Q. Now, Mr. Abrams, when was it that you first contacted Mr. 
Feinman or anyone else at Harris & Ogus, or Walter Ogus with regards 
to any insurance coverage for the IStreet job? A. I always contacted 

Q. No, no, not when you always did, when did you? A. I contacted 
them before I ever signed the contract. 

Q. When? A. This would be back -- I don't remember the date 
I signed the contract, I think in June, in June, because [115] part of the 
contract was an insurance certificate. 

Q. June of what year? A. 1959. 

Q. And how did you contact them? A. Contacted them by tele- 
phone. 

Q. Who did you talkto? A. Talked to both Mr. Feinman and Mrs. 
Taylor, I don't remember exactly, but it was one of them. 

Q. What did youtell them? A. I told them they were -- we were 
low bidders on the job, on the I Street job, and it required insurance, 
and I told them to come over and look at the insurance paragraphs in 
the specifications, which I have done on other jobs, the same thing. 

Q. You told them to come over and look at what? A. Read the 
specifications for the type of coverage required for this particular job. 

Q. You are talking now about the contractual liability clause of the 
policy? A. Iam talking about all insurance. I am not an insurance 
man. Iam a contractor. I don't know anything about insurance, I want- 
ed it to protect me, that's why I hired the man. 

[116] Q. You hired Mr. Feinman? A. Harris -- then Harris & 
Ogus, then the Ogus Company, for insurance services, they are the ex- 
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pert, Iam no expert in insurance. 
Q. Well, on this particular occasion did you take the plans and 
specifications into the Harris & Ogus office? A. They came to my of- 
fice. I never brought any plans, they gave me a service of visiting me 
at my office. | 


Q. Who came to your office? A. Mr. Feinman, I'd| say almost all 
the time. 


Q. Now, we know we are only concerned with this particular occa- 
sion. A. I can't remember. | 

Q. You don't even know if he ever came out there, do you? A. I 
would say he came, many, many times to my office. | 


Q. Mr. Abrams, we are concerned now with one job, the I Street 
job. When did Mr. Feinman come out to your office in response to your 
call and look at the plans and specifications? A. I couldn 't Say ex- 
actly, it was too long time ago, I don't remember when exactly. I know 
he came out, whether on this particular -- I just can't tell you exactly, 
but [117] this was part of what he was doing for us. 

Q. You only had four jobs in 1959, didn't you? A. We had other 
jobs. We have done a lot of work. He had been out many times. 

THE COURT: Wait a minute, Mr. Abrams. Did I understand you 
to say you don't know whether Mr. Feinman came out to Ae office in 
connection with this I Street job, or not? 

THE WITNESS: That is correct. 

THE COURT: Although you just testified under oath'that you read 
the specifications on this job to him? 

THE WITNESS: I read the specifications to him, either I or my sec- 
retary, on the telephone. I can't say specifically he came out to my 
office. | 

THE COURT: You read those entire specifications aver the tele- 
phone ? 

THE WITNESS: Read them to him. Either we read them to him, 
or he came to my office and read them himself. It was one procedure, 
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but I know it was one or the other. 

BY MR, MARTELL: 

Q. Mr. Abrams, did you ever tender back the money to me or to 
my company with regard to the money you received for this release? 
[118] A. Inever -- 

THE COURT: The release is exhibit what ? 

MR. MARTELL: It is Ogus' Exhibit No. 2 for identification, Your 
Honor. 

BY MR. MARTELL: 

Q. Answer it yes or no, did you? A. No, I never received money, 
I don't know anything -- I never tendered it back to you. 

Q. You never received the money? A. I never received it myself. 

Q. You signed the check? A. I never turned it back to you, that I 
know of. 

MR. MARTELL: Ihave nothing further, Your Honor. 

BY MR. CONNOLLY: 

Q. Mr. Abrams, I understood that you decided to go into the build- 
ing business in 1954 and you sought out Harry Harris to advise you on 
insurance problems; is that right? A. That's right. 

Q. Was Harry Harris a friend of yours? A. Harry Harris was a 
friend through a relative, I would say, yes, sir. I knew him through a 
relative. 

Q. You didn't know anybody else in the insurance business? [119] 
A. No. 

Q. You went to Harry Harris because he was a friend of a rela- 
tive? A. That's correct. 

Q. How close a relative was it? A. Well, it was my brother-in- 
law. 


Q. Harry Harris was your brother-in-law? A. No, friend of my 
brother-in-law. 

Q. All right. Was your brother-in-law in the insurance business ? 
A. No, Sir. 
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Q. Was Harry Harris at that time in business for SERCH ? A. 
Yes, sir. 


Q. Subsequently he formed a partnership with Walter Ogus; is that 
right? A. That's correct. | 
Q. And at the time that this matter of I Street took place he wasa | 
partner of Walter Ogus and they operated their bus iness|under thename . 


of Harris & Ogus; is that right? A. That's correct. 

Q. And when you first went into business you weren't [120] a gen- 
eral contractor, were you? A. No, I was not. Well, I was from '54 on. 
Before that I was also with another company. | 

Q. Now, you had more than one kind of insurance in) your business, 
did you not? A. All my insurance -- more than one kind, you mean, 
Workmen's Compensation? 

Q. Yes, you had automobiles, didn't you? A. That 's right. 

Q. You had a payroll protection? A. That's correct. 

Q. Things of that sort, fire protection? A. That's Corrects 

Q. All right. Do you know what companies -- A. All my insur- 
ance, to my knowledge, was written through Harris and I imagine it was 
all Hartford. | 

Q. Don't imagine anything. If you don't know the answer, say you 
don't know, andwe will get along faster. A. I don't know exactly whether 
it was all with Hartford or all with two different companies. 

Q. As a matter of fact, you don't know what company it was in, do 
you? A. I knew my construction insurance was all with Hartford. 

[121] Q. Do you remember signing some interrogatories that were 
addressed to you by me in this case back in 1962, in December, which 
you made? A. On the 6th day of March 1963? Let me have the Court 
file, please. 

THE COURT: Let's mark that, Mr. Connolly, in case we need it 
again. 

BY MR. CONNOLLY: | 

Q. Is that document bearing your signature? A, Yes, it does. 
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Q. Do you recall you took an oath to it on the 6th day of March, 
1963? A. Yes, sir. 

MR. CONNOLLY: Let's have this marked with Defendant's Hart- 
ford’s next number, please. 

THE DEPUTY CLERK: Defendant Hartford Exhibit No. 4 for iden- 
tification. 

(Whereupon, Defendant Hartford's Exhibit No. 4 marked for identi- 
fication.) 

BY MR. CONNOLLY: 

Q. I want to direct your attention to No. 2. The question to which 
that is an answer reads as follows: 

[122] "State the kind and character of insurance carried by Les- 
mark, Inc. for each of the five years preceding 1959 and state the name 
of the agent with whom Lesmark dealt in securing such insurance, and 
the name of each company issuing an insurance policy." 

Now, what answer did you make under oath in March of 1963 to the 
question? A. All handled by Harris & Ogus, and they have records. 

Q. Are we to infer from that you did not know when you made an- 
swer to those interrogatories what companies the insurance was in? 
A. That's right. I didn't know exactly, I didn't have the policies, they 
are all expired. I couldn't remember back who they were with. 

Q. Well, you had policies issued, did you not? A. I did not have 
the old policies back in '54, '55. 

Q. You had some information, did you not? A. We usually turn 
the policies back to Harris & Ogus for the new Policies. If I had the 
information, I would have given you the information. 

Q. Well, the fact of the matter is, in March of 1963 you didn't 
know what company Harris & Ogus had put your [123] insurance with, 
did you? A. Well, you mean in 1963? 

Q. In 1963 when you answered that question. A. In '63 I did not 
have any records of what companies Harris & Ogus put the volicies 
with. 
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Q. Now, who was your burglary insurance with in 1959, what com - 
pany? A. I don't remember. 

Q. Who was your workmen's compensation insurance with in 1959? 
A. May I take a good guess? I would say it was with Hartford. 

Q. Don't guess. If you don't know the answer, Say I don "'t know. 
A. I don't have the policy, I don't know. | 

MR. MAHONEY: I will stipulate he doesn't know what| policies 
Harris & Ogus put on it. 

THE COURT: You mean he signs an affidavit to somes and he 
doesn't know anything about it? | 

MR. MAHONEY: He said he knew Harris & Ogus placed the policy 
but he didn't have the records. 


MR. CONNOLLY: I don't care for the stipulation, Your Honor. 
[124] THE COURT: What is that? 
MR. CONNOLLY: I don't care to take the stipulation. 
THE COURT: All right. 


BY MR. CONNOLLY: 
Q. What company did you have your public liability insurance with 
in 1959? A. In '59, if I don't have the policy, I can't say I had it with 
what company. 
Q. What company did you have your fire insurance with? A. I 
can't answer your question, sir. If you would have told me |you wanted 
this, I would have gotten the records. 
Q. If you don't know, say you don't know, and we will get along 
better. A. I don't know. 
Q. As to your auto insurance, what company did you have that with 
in 1959? A. Hartford. | 
Q. Are you sure about that? A. I'm almost positive, yes. 
Q. Do you still deal with Harris & Ogus? A. No. 
Q. Who do you deal with now? [125] A. Victor O. Shinnerer. 
Q. Who is your automobile insurance with now? What! company? 
A. Aetna. 
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@. And your workmen's compensation? A. I believe with the 
Same company. 

Q. And your fire insurance? A. I wouldn't know the name. 

Q. Public liability insurance? A. I believe that would be Aetna. 
If you would ask me to bring the insurance policies -- 

Q. The fact of the matter is, you really don't know and have never 
cared what company the insurance was placed with? A. No, sir, no, 
sir. 

Q. You relied on the man you were dealing with? A. I relied on 
the man, definitely, but I don't remember the names of the companies. 

Q. Now, as I understood the practice that you described to Mr. 
Mahoney and to Mr. Martell, when you would get a job you would call 
Mr. Feinman or Mr. Harris, or somebody in their office and go over 
the particular job with them in order to get insurance for that job? 
[126] A. That's correct. 

Q. Now, the fact of the matter is that prior to 1959 you did not 


have property damage insurance for your building construction work 
of any kind, did you? A. I did not have it tomy memory when we did 
a fee, most of the jobs were fee jobs, and the owner took out the prop- 
erty damage. 

Q. You didn't have it? A. I did not have it. 

Q. Now, did Mr. Feinman try to sell you general property damage 


coverage ? 
MR. MAHONEY: When? 
BY MR. CONNOLLY: 

Q. Prior to 1959. A. I believe that Mr. Feinman and I did talk 
about it, we did discuss it. 

Q. And you decided that you didn’t need it, isn't that right? A. 
Well, after our conversation I think we both agreed that it wasn't nec- 
essary Since none of the work I was doing required it. 

Q. Whether Mr. Feinman agreed with you, or not, you at least 
agreed you didn't need it; isn't that so? [127] A. Well, it wasn't re- 
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quired in the specifications for the work we were doing. 

Q. Iam not talking about whether it's required in the specifica- 
tions, or not. You knew what property damage coverage! in the building 
construction work was, did you not? A. I know what property damage 
is, damage to somebody else's property. 

Q. Due to what? A. Due to the work of my workmen. 

Q. Right. Now, prior to 1959 you didn't have that to cover all of 
your operations, did you? A. I didn't need this. | 

Q. You didn't have it; isn't that right? A. Lesmark, Incorporated 
did not have it. 

Q. Mr. Abrams, please answer the question. Neither you, as Mi- 
chael Abrams, or Lesmark, Inc. had it; isn't that so? A. We didn't 
have it, that's correct. | 

Q. You do recall conversations with Mr. Feinman when Mr. Fein- 
man discussed your getting property damage insurance, correct? A. 
We did discuss it prior to '59, yes. 

Q. Right. And you agreed prior to 1959 that you (128) didn't need 
it; isn't that so? 

MR. MAHONEY: He has asked this question about tires times. 
The answer is yes, Your Honor. I don't know what he expects now. 

THE COURT: All right. Go ahead. 

BY MR. CONNOLLY: 

Q. Correct? A. Yes. 

Q. All right. Prior to 1959, most of your work was fee work and 
you say that the owner who engaged you to do his construction work for 
him took out a policy which covered you? A. That is correct. 

Q. How do you know that? A. Well, I was doing the work as a 
supervisor, in other words, the work was being done for the name of 
the owner. He was actually hiring me in a supervisory capacity. 

Q. How do you know the owner took out insurance to cover you? 
A. Because I wenttothe trouble of making sure that Michael M. Abrams, 
since I was a supervisor, was covered by his policy. 
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Q. You say you went to the trouble to find out, how [129] did you go 
to the trouble to find out; what did you do? A. The loan agency, the 
people that loaned the money to build the building, required certain in- 
surance. Since I was the supervisor I made sure the owner took out the 


proper property insurance. 

Q. What did you do to make sure, did you go to see somebody? A. 
I called the owner to call his insurance agency to get the policy and send 
the certificate to the loaning agency. 

Q. All right. And you satisfied yourself in that manner that you 
were covered? A. I satisfied myself, yes, sir. 

Q. Now, prior to 1959 was all your work on a fee basis acting as a 
supervisor ? A. I would say the major portion of it. 

Q. By major portion, that could be anything from 50 to 100 per 
cent? A. That's correct. 

Q. Give us a little better estimate. A. Let's say between 50 and 
75 per cent. 

Q. Allright. Prior to 1959 when you got any contract work, did 
the contract ever require, did it ever [130] contain specifications re- 
quiring you to have certain types of insurance coverage? A. Well, the 
specifications mentioned the type of insurance to be covered. 

Q. Now, what would you do when you entered into a contract con- 
taining specifications requiring you to obtain certain insurance cover- 
age? A. Well, as I explained previously, our normal procedure would 
be to call my insurance agent. 

Q. We are trying to find out what is normal. A. The normal pro- 
cedure. 

Q. Mr. Abrams, hold it a minute. 

Prior to 1959 when you entered into a contract which contained 
specifications calling for you to take out certain insurance, don't tell 
us what your normal procedure was, tell us what you did prior to 1959. 
A. As far as I can remember we would call our insurance agent and 
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read the paragraph of the insurance coverage, or I would| ask the agent 
to come in and read the insurance part of the Specifications. 

Q. And whom would you call before 1959? A. I would call Harris 
& Ogus' office, it would either be Mr. Feinman or Mrs. Taylor. 

[131] Q. Now, there came a time in early 1959 when you got a job 
with the Potomac Electric Power Company, didn't there?| A. That's 
correct. 

Q. Now, prior to this time, you were getting insurance on a job 
by job basis, weren't you? A. No, certain policies covered me for -- 

Q. Put it this way: You were getting coverage on property damage 
for your building operations on a case by case basis depending upon the 
needs specified in the particular contract which you just signed; isn't 
that so? | 

MR. MARTELL: Your Honor, I object. This is contrary to the 
witness' testimony. He said he never had property ES insurance 
prior to 1959. 

THE COURT: I will overrule the objection. 

THE WITNESS: We got it, as I explained to you, ona fee basis on 
the particular jobs. 

BY MR. CONNOLLY: 

Q. All right. Forget about the fee basis. On those jobs when you 
entered into a contract which had specifications requiring you to carry 
certain types of insurance, you just finished telling us that you would 
call Harris & Ogus and you would read those specifications ? A. Yes. 

Q. What you were asking for, is it not a fact, was [132] insurance 
to cover that particular contract? A. On that particular 4- that's cor- 
rect, on property damage. 

Q. Correct. Now, in early 1959 you got a job with Pepeo: isn't that 
right? A. That's correct. 

Q. And Pepco had very detailed specifications requiring you to take 
certain insurance; isn't that a fact? A. They had more insurance than 
we had taken previously, yes. 
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Q. Now, what did you do with this Pepco contract, did you go tosee 
Mr. Feinman? A. I believe Mr. Feinman came to my office. 

Q. This would be in early February, 1959, correct? A. That's 
correct. 

Q. Did you give him a copy of the specifications? A. I can't re- 
collect whether I gave it to him. 

Q. I show you Hartford Exhibit No. 2 for identification, and ask 
you if you recognize that as being an accurate copy of the insurance 
specifications for the Pepco job? A. I believe this is a copy of a page 
out of their records. I have the specifications here, may I refer to 
mine? 

[133] Q. Please get your own specifications. Let's get the ones 
you have in your possession, then we will see whether this Defendant 
Hartford's No. 2 is an accurate copy. 

(Thereupon, the witness momentarily left the stand and then re- 
turned to the stand.) 

BY MR. CONNOLLY: 

Q. Did you examine the index? A. Yes. This is not the exact 
same, -- 

Q. You are reading workmen's compensation? A. It's the same. 
I don't know where you got this (indicating). This is not the same type. 

Q. It is'obviously something that has been retyped, but isn't the 
language the same? A. Let me see. 

Yes, the language is the same. It was typed. Iam assuming it was 
typed. 

Q. Article 17 of the specifications of the Pepco sub-station job at 
23rd Street is entitled: "Workmen's Compensation and Liability Insur- 
ance," correct? A. Correct. 

Q. And'the words which are typed on Hartford Defendant's Exhibit 
No. 2 for identification are the same [134] words that comprise Article 
17 of the contract? A. The last word is "hereunder." Yes. 

THE COURT: Wait a minute. The reporter cannot hear what you 


are Saying. 

THE WITNESS: It is the same as the speetieatines 

THE COURT: In other words, the Hartford Exhibit /No. 2 is the 
same as the specifications in your Pepco contract, right? 

THE WITNESS: Yes, sir. | 

THE COURT: What did you say the title of that was, Mr. Connol- 
ly? 

MR. CONNOLLY: It says: "Article 17, Workmen's Compensation 
and Liability Insurance, Pepco Sub-Station, 3425-23rd Street, South - 
east." | 

BY MR. CONNOLLY: | 

Q. The first paragraph provides that you, being the contractor, 
will take out and maintain workmen's compensation benefits as requir- 
ed by law, correct? A. That's correct. | 

Q. That you should maintain in your own name public liability in- 


surance for bodily injury and death with limits of $100, 000 for any one 


person and $300,000 for any one accident; is that correct? A. That's 
correct. 

[135] Q. Property damage in the amount of $100, KO $100,000, 
correct? A. That's correct. 


Q. And Iam quoting now: 
"And the said policy shall contain endorsement for contractor's 
contractual obligation and for completed operations." A. That's cor- 
rect. 
Q. (Reading) "The contractor shall likewise require his subcon- 
tractors, if any, to provide for such workmen's compensation and pub- 
lic liability insurance." Is that right? A. That's correct. 
Q. Did you have any subcontractors on this Pepco see A. Yes, 
we did. 
Q. Did you require them to carry insurance? A. Yes, we did. 
Q. How did you go about that? A. We wouldn't pay them unless 


they gave us a certificate of insurance. 
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[136] Q. What did you do with these certificates of insurance? A. 
We kept them with the contracts. 

Q. How did you know those certificates complied with these para- 
graphs? Did you read them? A. I did not read them myself. 

Q. Who did read them? A. Idon't remember. I don't think any- 
body actually -- maybe my secretary read them, I can't say. 

Q. Don't guess. Did you take them down to Harris & Ogus? A. I 
think -- I believe -- I may have showed them to Harris & Ogus, I don't 
remember so far back. 

Q. If you don't, say you don't know. A. I don't know. 

Q. The next paragraph provides : 

“The contractor shall take out and maintain automobile public lia- 
bility insurance in the amount of $100,000 and $300,000 for each truck 
and/or passenger automobile and property damage coverage of $100,- 
000/$100,000 for each truck and each automobile engaged in the work 
under this contract." 

[137] MR. MAHONEY: If Your Honor please, I am going to object 
to this entire line of questioning. There is no issue in this case that the 
proper insurance was provided the Pepco job. There is no question of 
that at all. The accident didn't arise out of the Pepco job, this happened 
in February of 1959. The only issue in this case is: Was there cover- 
age for the July job. What happened at the Pepco job I think is entirely 
immaterial. 

THE COURT: If you are willing to admit that the only issue in the 
case is whether there was coverage on the I Street job, all right, I will 
sustain your objection. 

MR. MAHONEY: No, no. 

THE COURT: But that will knock you out of your claim that there 
is a course of conduct which should have resulted in insurance covering 
excavation. 

MR.MAHONEY: Well, I don't see how this is material to that sec- 
ond point. 
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THE COURT: Well, it is very material in my opinion, so I will 
overrule your objection. 
BY MR. CONNOLLY: 
Q. I just read the second paragraph, actually, have I not? A. Yes. 
[138] Q. The next paragraph says: 
"All of the said policies shall be submitted to the company for its 
approval." Does it not? A. That's right. 
Q. Was that done? A. Yes, sir. 
Q. Pepco saw the policies, is that right? A. res tes every pol- 


icy. 
Q. "The contractor agrees that the coverage shall not be cancel- 
led until after the entire work has been completed, all settlements made 
and all releases delivered to the company." 
The next paragraph: | 
"The contractor agrees to indemnify and save harmless the com- 
pany and any and all of the company's officers, agents, employees, or 
servants, from any claims, loss or liability for death, injury, damage, 
costs, charge or expense, whether direct or indirect, to any person or 
property, regardless of whose negligence actually causedior is claimed 
by anyone to have cause, such death, injury or damage, which may hap- 
pen, be done, or caused, arising out of the contract or any work per- 
formed or to be performed hereunder." 
[139] Is that what it says? A. That's correct. | 
Q. Now, you say that you gave, or you read, or had Harris & Ogus 
read this sometime early in February? A. That's correct. 
Q. And you believe it was Harold Feinman? A. That's correct. 
Q. You don't remember whether you read it to him over the tele- 
phone or he came -- A. I would say -- 
Q. Wait a minute. A. That was Harold Feinman. 
Q. Wait a minute. The last thing we want, Mr. Abrams, is a guess 
If you don't know, bear in mind you are under oath, and say you don't 
know, and that would be the accurate answer. A. I would Say it was 


JA 236 


Harold Feinman on this particular job, definitely. 

Q. Do you remember whether you went to Harris & Ogus, you read 
it to him over the telephone, or Harold Feinman came to your office ? 
A. Harold Feinman came to my Office. 

Q. Where was your office at that time? [140] A. My office at 
that time was 639 Sligo Avenue. 

Q. Silver Spring? A. That's correct. 

@. And you have a recollection of Mr. Feinman coming to your of- 
fice and reading the Pepco specifications? A. That's right, on this 
particular job, yes. 

Q. Now, how do you know Pepco saw the policies? A. The poli- 
cies, the certificate, was sent to them. 

Q. How do you know that? A. Isent it to them. Not I, excuse me 
I got a copy of the certificate that was sent by Mr. Feinman to Pepco. 

Q. You got a copy of it? A. I got a copy of it. 

Q. Now, I ask you -- you said a few moments ago that all of the 
policies were to be submitted to the company for its approval and you 
said that was done. Iam asking you how you know that? A. I gota let- 
ter from Pepco, from Mr. Staid that they accepted my insurance, they 
got a copy of all policies. We had quite a bit of correspondence at one 
time, something was wrong with one policy, I called Mr. Feinman about 
it and then we submitted it again and they approved them. 

[141] Q. So, after that series of transactions you were satisfied 
that you had acquired insurance sufficient to satisfy Article 17 of the 
Pepco contract? A. That's right. 

MR. CONNOLLY: This is a non-jury case, I take it there is no 
objection to putting this in out of order, is there ? 

MR. MAHONEY: No. 

MR. CONNOLLY: I will put this in evidence. 

THE COURT: Does that mean he can still put it in and make a 
finding for the defendant at the close of your case ? 

MR. MAHONEY: I will not raise that, Your Honor. 
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THE COURT: All right. Is there any objection? 
It will be admitted. . 
THE DEPUTY CLERK: Hartford Exhibit No. 2 marked in evidence. 
(Whereupon, Defendant Hartford's Exhibit No. 2 received in evi- 
dence.) 
BY MR. CONNOLLY: | 
Q. I direct your attention to your answer to Interrogatory No. 3, 
the question to which that is an answer says as follows: | 
[142] "State whether during the year 1959 Lesmark, Inc. requested 
either Harris & Ogus, Inc. or Hartford to provide a certificate evidenc- 
ing insurance coverage to any third party." | 
Now, will you read your answer? A. Yes. 
Q. Read "A". A. "A". "February 11, '59, Pepco issued certifi- 
cate of insurance. (B) Approximately June '59 Bladen Realty Corpo- 
ration issued certificate of insurance. (C) Approximately May of '59 
Rockville Volunteer Fire Department issued certificate of insurance. 
(D) July 20th, '59, Walter S. Charron and Harris & Se Incorporated 
advised affiant issued certificate." 
Q. All right. Now, the next job for which you got a certiicate of 
insurance, calendar-wise, as to the Pepco job, would appear to be the 
one in May '59, the Rockville Volunteer Fire Department; is that cor- 
rect? A. That's correct. | 
Q. Didyouhave acontract to construct a new buildingforthe Rock- 
ville Volunteer Fire Department? A. It was in addition to the present 
building, yes, sir. | 
[143] Q. Now, do you have that contract here? A. I don't have it 
here. 
Q. Did that contract contain specifications requiring you to take 
out certain insurance coverage? A. Yes, it did. | 
Q. Did you call Harris & Ogus with respect to those specifications? 
A. Yes. 
Q. And who did you speak to on this occasion? A. I don't know 


who exactly. 

Q. Do you recall -- A. It would be either Mrs. Taylor or Mr. 
Feinman. 

Q. You are saying that that is the people whom you usually spoke 
to? A. That's true. 

Q. Could -- do you‘have any recollection as to whether you went 
into Harris & Ogus, or whether either of those people came out to your 
place of business? A. I only went to Mr. Feinmar'’s office only once, 
always he came out to my office. He lived out in Silver Spring. 

Q. So, you requested insurance coverage for this particular job? 
[144] A. That's correct. 

Q. And the next one is in June '59, Bladen Realty Corporation. 
What kind of a job did you do for Bladen Realty Corporation? A. We 
built a new warehouse for them. 

Q. Where? A. Out in the central industrial area. 

Q. Inthe what? A. In the central industrial area. 

Q. Where is that? A. That is out on Central Avenue and 85th 
Avenue. 

Q. Prince George's County? A. About a half mile south of the 
Beltway towards the District. 

Q. Is that in Prince George's County? A. Yes, sir. 

Q. Did that contract contain specifications calling for certain in- 
surance coverage? A. Yes, sir. 

@. When you entered into that contract did you communicate with 
Harris & Ogus? A. Yes, sir. 

Q. How did they learn about the specifications? [145] A. They 
were either read to them or they came over and read them themselves. 

Q. You don't remember? A. I know we got a certificate, they saw 
the specifications. 

Q. All right. Do you remember how they happened to learn of the 
specifications? A. By telephone conversation. 

Q. With whom? A. With myself or my secretary. 
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Q. Do you remember which it was? A. It's very -- I would say it 
must have been myself, but I just can't say exactly. 

Q. At any rate, at this time you wanted insurance coverage to meet 
the specifications on that job, is that correct? A. That 's correct. 

Q. The next one is July 20, 1959, Walter S. Charron. Now, did you 
call Harris & Ogus? A. Yes, sir. 

Q. Did you personally do it? A. I can't remember. 

Q. This must have been a matter that stuck in your [146] mind, did 
it not, because just 10 days later, on July 30, 1959, at the| job site when 
a couple buildings were falling in the hole Harry Harris told you, you - 
didn't have insurance coverage? A. Let's correct it. Harry Harris 
mentioned it to me, but I had spoken to Mr. Feinman and he assured 
me that he had called Hartford to get this insurance for us. 

Q. Now, my point of the matter is this, this is the question: Do 
you recall when you have answered here under oath, that on July 20, 
1959 you mentioned Walter Charron's job, do you recall with whom you 
discussed the specifications on the Walter S. Charron job? A. Ican't 
positively say, it's so long ago, if this was yesterday I could tell you, 
yes, I spoke with such and such a person, but I just don't eee I 
am under oath. 

Q. Even though this was the very job that entailed a tee law suit 
and loss you still haven't been abletorecall? A. My recollection would 
be that we called, it either I or my secretary called Mr. Feinman to get 
us the insurance for this particular job. 

Q. All right. Now, Iam going to show you Defendant Hartford's 
Exhibit No. 3 and ask you if this package of [147] documents I hand you 
which has been so marked is the contract between Walter; Charron and 
Lesmark, Inc., plus the specifications ? 

THE COURT: That is on the I Street job, is it? 

MR. CONNOLLY: Yes, Your Honor. 

THE WITNESS: This is the contract and the specifications. 


BY MR. CONNOLLY: 

Q. The contract is dated July 17, 1959, correct? A. That is cor- 
rect. 

Q. It bears your signature on behalf of Lesmark, Inc., right, you 
signed as President? A. That's correct. 

MR. CONNOLLY: I think it would be well to have the specifica- 
tions marked 3-A, Your Honor, and the contract 3. 

THE COURT: All right. It will be so marked. 

THE DEPUTY CLERK: Hartford Exhibit 3 and 3-A marked for 
identification. 

(Whereupon, Hartford's Exhibit No. 3 and No. 3-A were marked for 
identification.) 

MR. CONNOLLY: May we have the same understanding [148] as to 
these ? 

MR. MAHONEY: Yes. 

MR. CONNOLLY: May I offer these, if the Court please? 


THE COURT: They will be admitted without objection. 
THE DEPUTY CLERK: Hartford's Exhibit Nos. 3 and 3-A re- 
ceived in evidence. 


(Whereupon, Hartford's Exhibits Nos. 3 and 3-A were received in 
evidence.) ‘ 


BY MR. CONNOLLY: 

Q. Now, Mr. Abrams, coming back, in answer to your interroga- 
tory you specified July 20 as the date on which -- let me get the accu- 
rate answer. 

[149] The question was: 

"State whether during the year 1959 Lesmark requested either 
Harris & Ogus or Hartford to provide a certificate providing insurance 
coverage of insurance coverage to any third party." 

In 3(D) you answered: 

"7/20/59 Walter S. Charron -- Harris & Ogus, Inc. advised affiant 


it issued certificate."' 
THE COURT: What? 
MR. CONNOLLY: Interrogatory 3. 
And 3(d) you answered: 
"July 20, 1959, Walter S. Charron, Harris & Ogus advised it would 
issue a certificate." 
BY MR. CONNOLLY: | 
Q. Who at Harris & Ogus advised you that? A. I believe it was 


| 
Mr. Feinman. 


Q. Was thatthe day onwhich Mr. Feinman read the specifications ? 
A. Oh, no, it was probably after that, after that period of time. He 
read the specifications before that time. 
Q. The contract wasn't entered into before the 1th? A. That's 
correct. 
Q. So, there wouldn't be any point for him to read it before the 
17th, would there? [150] A. No, there wouldn't be any point to read- 
ing it unless -- that's correct. : 
Q. Once you got the contract then there came a time when you had 
to get insurance to comply with the specifications in the contract, and 
then Mr. Feinman readthe specifications, is that right? ‘A. Well, prior 
to the actual signing of the contract I had met Mr. Charron and he told 
me that he would be giving me the contract. 
Q. Allright. Let's give us a leeway, would you say a couple of 
weeks prior tothe 20th? A. I would say a week or So at least before I 
knew I was going to get the contract. | 
Q. Mr. Feinman read the specifications? A. That" s right. 
Q. Iam going to show you Defendant Hartford's Exhibit 3-A. 3- 
A are the specifications, correct? A. That's correct.| 
Q. Page 9, numbered paragraph 13 provides for a title known as 
insurance; is that correct? A. That's correct. 
Q. And there are five provisions under the title insurance; is that 
not correct, A, B, C, Dand E? [151] A. That's corre 


Q. Under A: 

"The contractor shall maintain such insurance as will protect him- 
self and the owner from direct, assumed and contingent liability for 
claims for damages, for personal injuries, including death, and/or dam - 


age to property, which may arise from operations under this contract 
whether such operations may be by himself or any sub-contractor or 
anyone directly or indirectly employed by either of them. Such insur- 
ance shall be in such companies as may be selected by the owner and 
certificates of such insurance shall be filed with the owner. The amounts 
of public liability policy shall be $50,000 for injury to one person and 
$100,000 for the injury to more than one person in each accident. The 
amount of property damage insurance shall be $150,000."" 

Correct? A. That's correct. 

Q. Now, were you furnished a certificate of insurance, or copy of 
the certificate of insurance in compliance with Paragraph 13(a)? A. I 
was, during the construction, yes, I was. 

[152] Q. During the construction of the Walter Charron property 
you were furnished a certificate of insurance? A. Yes, I was. 

@. And I assume then you turned it over to Walter S. Charron? A. 
That’s correct. 

MR. CONNOLLY: Mr. Mahoney, will you produce it? 

MR. MAHONEY: I don't have it. 

MR.CONNOLLY: You never got it; is that correct? 

MR. MAHONEY: I don't know where it is, or whether it was ever 
sent. How would I know that? 

BY MR. CONNOLLY: 

Q. Do you have a copy of it? A. Mr. Barker had copies of all the 
insurance certificates. 

Q. Well, Mr. Barker is supposed to have produced those, but he 
didn't produce the one for Charron. A. Ihad to get a certificate in 
order to continue the job after the accident, and it was with another 
company. 
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Q. You did not get a certificate in compliance with this provision 
prior to the loss? A. Not prior tothe loss. I did ae 

[153] Q. Allright. A. I thought we did. 

THE COURT: Then, I understand that prior to July 28, 1959, you 
got no certificate of insurance from any company with regard to the in- 
surance required in Paragraph 13(a) of the specifications, which is 
Hartford Exhibit 3-A; is that correct? a 

THE WITNESS: May I answer that question without a yes or no, 
sir? We thought we did have insurance, but we did not have. 

BY MR. CONNOLLY: | 

Q. We are not interested in your thoughts, Mr. Abrams. The 
Judge's question is very clear. 

THE COURT: The question is: Did you have a certificate of in- 
surance ? 

THE WITNESS: I had a certificate of insurance, but not taking care 
of this paragraph (a). I found that out, but at the time I didn't know I 
didn't have any. 

BY MR. CONNOLLY: 

Q. Look, Mr. Abrams, let's go over this very clearly. A. Yes. 

Q. Paragraph 13(a) required you on behalf of the Charrons topro- 
duce a certificate of insurance evidencing [154] insuranc? coverage as 
specified in that paragraph; isn't that right? A. That's correct. 

Q. As one of the conditions of the contract, wasn't it/? A. That's 
correct. 

Q. Now, were you provided with a certificate of insurance evidenc- 
ing the insurance coverage provided by this contract made out to Wal- 
ter S. Charron? | 

MR. MAHONEY: You mean before? | 

BY MR. CONNOLLY: 

Q. Before the date. A. Before the date, I was not. | 

Q. All right. Thank you. 

Now, subsequently, after the loss, you were provided -- A. That's 


correct, 

Q. With a certificate, because then you took out insurance to com- 
ply with this? 

MR. MAHONEY: I object to that question. 

BY MR. CONNOLLY: 

Q. You got insurance, did you not, to take care of this paragraph ? 
[155] A. I thought I had insurance at that time, I didn't, and I got the 
insurance, yes, sir. 

Q. All right. Did you read these specifications yourself? A. Yes 
sir. 

Q. Did at any time in the history of your company, did you ever 
ask for property damage insurance in $150,000 as required by these 
specifications? A. This I believe was the first job that asked me for 
$150,000. 

Q. The Pepco job required only $100,000; is that right? A. That's 
correct. 

Q. And the certificate, a copy of which you got, but was sent to 
Pepco, evidenced insurance coverage of only $100,000 property dam - 
age; is that correct? A. That's correct. 

Q. So, unless something were done you knew that the Pepco cov- 
erage wouldn't satisfy 13(a); isn't that correct? A. Well, I knew Pep- 
co would not satisfy that. 

Q. Correct. Now, 13(b) says: 

"The contractor shall maintain workmen's compensation insurance 
and file with the County [156] and City authorities and the owner certifi- 
cate thereof." 

Did you do that? A. Yes. 

Q. Where did you get the certificates? A. Well, that part of the 
certificate J asked Harris & Ogus' office to give me. 

Q. Allright. So, that can we say as of July 28, 1959 no certifi- 
cates in compliance with 13(b) had been filed? A. Well, there was no 
certificate issued to Charron prior to that date. 


Q. All right. (c): | 

"The contractor shall also require that each of his sub-contrac- 
tors shall carry proper and adequate policies, covering workmen's 
compensation and public liability as well as all liability assumed under 
the contract, covering the contractor and the owner." | 


Now, were there any sub-contractors on this job? A. Yes, there 
were. | 


Q. How many? A. I would say there were probably fifteen. 

Q. Now, having read these specifications you knew [157] your ob- 
ligation was to require each of those sub-contractors to carry proper 
and adequate policies covering workmen's compensation and public li- 
ability as well as liability assumed under the contract covering the con- 
tractor, you, and the owner; is that right? A. Yes. | 

Q. Now, what steps did you take to comply or to assure yourself of 
compliance with Provision 13(c)? A. Well, we requested all sub-con- 
tractors, this is what we do all the time. | 


Q. Let's do it this time. A. This isa procedure ¥ we had been do- 

ing for 13 years. 
Q. If that is so, and you did it in this, say with same to this job 

A. With respect to this job we requested our sub-contractor to give 

us a certificate of insurance. 


Q. When? Before you undertook the job? A. Before he under- 
took to do his particular work. 


Q. Now, was any sub-contractor undertaking to do any work on 
this job at 1919 I Street before July 28, 1959? A. Setmere see 


tractor. 

Q. Which sub-contractor was that? A. Well, it was an excavator. 

[158] Q. All right. Did you require him to give -- 

THE COURT: You just testified earlier that there = no sub- 
contractor excavating on this building. 

THE WITNESS: Well, sir, what I mean is I hired a! man to do ex- 
cavation by the hour. Would you call him a sub-contractor or would 


you call him a hiring? 

THE COURT: It isn't what I would call him, it is what you called 
him. At one time you said you had not sub-contractor and now you say 
you did. 

THE WITNESS: I hired a bulldozer and man to operate onanhourly 
basis. This was a contractor, or sub-contractor that was performing 
the work. I was hiring him on an hourly basis. 

THE COURT: All right. Go ahead. 

BY MR. CONNOLLY: 

Q. What was this bulldozer operator doing? A. He was excavat- 
ing for the building. 

Q. He was digging a hole, wasn't he? A. That is correct. 

Q. All right. Now, did you require that bulldozer operator to com- 
ply with Paragraph 13(c) of the contract? A. I -- 

Q. Did you? [159] A. I covered him on some of the insurance, 
but I didn't specifically -- I don't remember. 

Q. What do you mean, you covered him? A. I don't remember. 

Q. Did you tell anybody at Harris & Ogus that you had hired a 
bulldozer operator to dig a hole in the 1919 I Street property? A. I 
don't remember specifically telling them anything like that. 

Q. Sub-paragraph (d) of Paragraph 13 says: 

“Original policies taken out in the name of the Sub-contractor shall 
be delivered to the contractor at the time the contract is signed." 

Now, with respect to the bulldozer operator, was any original pol- 
icy of his delivered to you? A. I don't remember. 

Q. Paragraph 13(e) says: 

"Should any person or persons or property be damaged or injured, 
including injuries causing or resulting in death, by the contractor, or 
by any sub-contractor; or by any person or persons employed under 
them, in the course of the performance by them of this agreement, or 
otherwise resulting [160] from any action or operation under this agree- 
ment, whether by negligence or otherwise, said contractor shall alone 
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be liable, responsible and answerable therefor, and does hereby agree, 
to and with the said owner, to hold harmless and indemnify the owner of 
and from all claims, suits, actions, costs, counsel, fees, expenses, 
damages, judgments, or decrees by reason thereof." 
Now, prior to 1959 did you ever have contractual liability insur- 
ance coverage ? 
MR. MAHONEY: If he knows what that means. 
THE WITNESS: I don't think we did. | 
BY MR. CONNOLLY: | 
Q. Now, you know that when you enter into an agreement like this, 
to hold harmless the owner, that that is an assumed obligation by con- 
tract, is it not? A. Yes. 
Q. Did you ever request anybody to provide you with contractual 
liability? A. I did start it in 1959, I believe, with the Pepco job, and 
the Bladen job. | 
Q. The fact of the matter is, is it not, Mr. Abrams, that what you 
did in the course of your business was since {161] your jobs changed 
character and since the kind of insurance which was required would 
change from job to job, you would buy insurance for the particular job? 
A. No, sir. | 
Q. It was not. | 
Now, there were addressed to you again these interrogatories which 
have been marked Defendant's No. 4, I think -- is that not 'so? I think 
maybe interrogatories and the answers ought to be marked No. 4, Your 
Honor, because you can't understand the answers without knowing the 
questions. We have so far marked only the answers. 
THE COURT: Well, bring it over and let her mark the questions, 
too. | 
MR. CONNOLLY: I think that is in the other book. | 
THE DEPUTY CLERK: Defendant Hartford's Exhibit No. 4 mark- 
ed for identification, interrogatories. 
(Whereupon, Interrogatories were included in Defendant Hartford's 


JA 248 


Exhibit No. 4, Answers to Interrogatories, previously marked for iden- 
tification at page 121.) 

BY MR. CONNOLLY: 

Q. Mr. Abrams, the first interrogatory provides as [162] follows: 
In paragraph three of your cross-claim against Hartford Accident and 
Indemnity Insurance Company hereinafter called Hartford you allege 
that Harris & Ogus, Inc.: 

"Agreed to secure insurance for said defendant and third party 
plaintiff, Lesmark, Inc., which would pay on behalf of the insured all 
sums which said defendant and third party plaintiff shall become legal- 
ly obligated to pay as damages for all bodily injury or injury to or de- 
struction of property, including the loss of use thereof, caused by said 
defendant and third party plaintiff ; Said insurance was to provide cov- 
erage to the extent of $100.00 for property damage, and was to include 
the defense of any suit against the insured alleging such damage, and 
to pay all costs incurred by the insured." 


Accordingly, you were to answer the following: 
(A). State the date on which Harris & Ogus agreed to furnish in- 
surance." 


What is your answer? A. Can you tell me which one you are talk- 
ing about ? 

Q. l(a). A. February 11th, 1959, or several days prior thereto. 

[163] 1(b) says: 

"State the name, address and position of responsibility of the per- 
son who on behalf of Lesmark requested this insurance." A. Michael 
M. Abrams, President of Lesmark, Incorporated. 

Q. Not your secretary? A. That's right. 

Q. (Reading) "(c). State the form of request, whether oral or in 
writing.” A. I have "oral." 

Q. (Reading) 

"(d). If oral, state whether any contemporaneous memorandum, 
notation or record was made of that fact of the request.'"" A. "Was in- 
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‘formed by Harris & Ogus, Incorporated that it had changed its records 
to reflect the new coverage." | 
Q. Who informed you? A. Harold Feinman, Office Manager; Har- - : 
ry Harris & Walter Ogus, partners in Harris & Ogus, Inc. all advised 
affiant that change was made. 
Q. Ihave departed for the moment, sir -- Iam exploring your 
answer (d). I am not going on to the (e) question. I haven't even put 
the question on (e) to you as yet. 
[164] You said in (d): 
"Was informed by Harris & Ogus, Inc., that it had changed its rec- 
ords to reflect the new coverage." | 
Who informed you at Harris & Ogus? A. Harold Feinman. Isn't 
that the answer? 


Q. Iam not asking you about the answer to the next question. A. 
All right. Harold Feinman. 
| 


Q. All right. The next question is (e): 
; "State the name, address and position of responsibility of the per- 
son who made any such contemporaneous memorandum, notation, or 
record.” A. (Reading) 
"Harold Feinman, Office Manager, Harry Harris and Walter Ogus, 
partners in Harris & Ogus, Inc., all advised affiant that change was 
made." 
Q. Now, I haven't heard it until now in these proceedings that Har- 
ry Harris informed you and Walter Ogus informed you. When did you 
discuss it with each of those gentlemen? A. Well, it's been so long, I 
don't remember when I spoke with them. I think the answer -- it means 
these two [165] are partners in the company, it says partners in Harris 
& Ogus, Incorporated. 
Q. If that is the way to read it, what do you do with the word "all"? 
A. Well, at the time I had spoken to Mr. Harris and Mr./Ogus on dif- 
ferent occasions. I don't remember exactly when, but they informed 
me what I was being covered for. 
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Q. What did they say to you? A. They said I was being covered 
on my job according to what I was asking for. 

Q. What were you asking for? A. Iwas asking to be covered by 
the specifications, whatever job I was doing, whatever was required. 

Q. It says in (£): 

"State whether Lesmark, Inc. will provide Hartford with a copy of 
any writing pertaining to said request.” 

Then (g) says: : 

"State the manner in which Harris & Ogus, Inc. agreed to secure 
insurance of the type and character indicated in the above-quoted lan- 
guage.” 

And the answer is? A. Shall I read it? 

[166] Q. Yes. A. "They said you are covered." 

Q. Now, Itake it the word "they" refers to the three people who 
informed you that the change was made, namely Harold Feinman, Harry 
Harris and Walter Ogus? A. I would say one of them said this to me. 

Q. You can't use "they" for one, can you? A. I don't really re- 
member who it was, whether it was two of them, or three of them. But 
they informed me. 

Q. Under what circumstances? A. Well, I had spoken to all three 
of them on different occasions in regard to insurance. 

Q. They told you generally you are covered for your job? A. They 
would inform me, that's why I was hiring them to cover me on my in- 
surance. 


[167] Q. (Reading) 

"(h). State whether the response of Harris & Ogus, Inc. was oral 
or in writing.” 

How did you answer that? A. "Both." 

Q. All right. Now, what was the written material which showed 
that you were covered? A. I believe that I received, or Mr. Feinman 
showed me a memorandum that had been sent to Hartford to provide the 


proper insurance for us. 
Q. When did he say that, when did he show you that?! A. I sawthat 
at a later date, but there was a memorandum sent. 
Q. You didn't see it before the loss? A. I didn't see it until after 


the loss, but I saw it was dated before, prior to the loss. | 
%* OK OK | 
[168] Q. I show you Hartford Exhibit No. 1 and ask you if this is 
the memorandum you refer to? A. Yes, this is one of the type. Imean 
this is back in February. There were three or four of them like this. 
Q. You saw three or four like this? A. I saw a few of them that I 
had seen. | 
Q. This refers to the Pepco job, doesn't it? A. This refers tothe 
Pepco job. 
Q. Coming down to Interrogatory (k): 
"State the date on which Harris & Ogus, Inc. agreed to provide in- 
surance of the type heretofore quoted in your cross-claim." 


How have you answered that? A. "February 11, 1959." 
* Ok Ok | 


[169] Q. Now, (1): | 
"Describe in detail what documentation is in your possession evi- 
dencing the fact that Harris & Ogus, Inc. agreed to secure such insur- 
ance." 
How have you answered that? A. "Certificate of insurance issued 
to Pepco." | 
Q. Is that the only documentation in your possession? A. I would 
say yes. 
Q. Now, from time to time did you receive endorsements to your 
policy with Hartford covering liability under your contractor's policy 
with Hartford? A. Yes. | 
Q. Where are those? A. I believe they are in the record. Here 
are some endorsements (indicating). 
THE COURT: Referring to what? 


BY MR. CONNOLLY: 

Q. These aren't yours, right? 

[170] THE COURT: Wait a minute. What is he referring to, for 
the record. 

MR. CONNOLLY: 2-C. 

THE COURT: Aetna's 2-C? 

MR. CONNOLLY: Yes, Your Honor. 

THE COURT: All right. 

THE WITNESS: We have copies of these endorsements. We have 
received copies of them. 

BY MR. CONNOLLY: 

Q. You did receive copies of those endorsements? A. Yes. 

Q. Do you want to take your time and look through them to make 
sure? A. One endorsement was Lesmark, Incorporated, was the name 
to be changed. 

Q. Did you get that endorsement? A. Yes. 

Q. Did you get it before the loss in this case? A. Yes. 

Q. All right. How about Endorsement No. 3? A. I got Endorse- 
ment No. 3. 

Q. Did you get it before the loss in this case? A. Yes, I got it 
sometime in February, '59. 

[171] Q. How about Endorsement 4? 

THE COURT: What does endorsement 3 say? 

THE WITNESS: Sir, Endorsement 3 says: 

"Include division 4 products general contractory-building con- 
struction (not prefabricated) buildings." 

MR. CONNOLLY: It is also the one, Your Honor, that says: 

"it is agreed that with respect to such insurance as is afforded by 
the policy, the limit of the company’s liability shall be increased to 
read as stated herein, but only as respects the insured's operations at 
Potomac Electric Power Company, 10thand E Streets, Northwest, Wash- 
ington, D.C." 


THE COURT: All right. 
BY MR. CONNOLLY: 


Q. Look at Endorsement No. 4. A. It's also another endorsement 


which I received. 


Q. Did you get that before the loss? A. Yes, I did. 
| 


MR. CONNOLLY: No further questions. 


* KOK 


[172] REDIRECT EXAMINATION 


BY MR. MAHONEY: 
Q. May it please the Court: 


Mr. Abrams, what assets does Lesmark, Inc. have how? A. I be- 


lieve it has very little assets. 
Q. What do you mean by that? A. Less than $100. 


Q. Is it a functioning corporation now? A. No, sir. 


* OK Ok 


RECROSS EXAMINATION 
BY MR. MARTELL: 


Q. Was Elmer Stokes your excavation contractor? | 
that was the name. 
THE COURT: On what job? 
BY MR. MARTELL: 
Q. On the I Street job? A. Yes, sir. 


* eK 


00. 


A. I believe 


[173] MR. MAHONEY: If Your Honor please, I have no further 


testimony at this point. I did want to make the position 
Aetna, clear with respect to its claims. 
Your Honor will recall early in the case I was a 


ot the garnishor 


sked whether I 


would concede whether if there were no -- that the policy itself as writ- 
ten did not provide for excavation coverage, to which I said I did not feel 


I could. On closer examination of the clause which is C 
that this language is not entirely clear as to whether or 


lause L, I feel 
inot excavation 
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is covered, and moreover, I think that if you examine this Clause L, 
this -- in light of the declarations there would be serious doubt as to 
whether excavation would be included. 

I would like to read that clause. 

{174] THE COURT: Whether it is included, or excluded? 

MR. MAHONEY: Whether it is excluded. My position is not only 
that if this contract can be interpreted to exclude excavation, that this 
significant omission should have been poinved out and was not by the 
agent, but I also rely on a point that this contract can be construed as 
written to cover excavation. 

THE COURT: Well, isn't that something that you should cover in 
your final arguments in the case? 

MR. MAHONEY: I just wanted to make reference to certain lan- 
guage in Clause L, and then I will rest. 

* * * 

{175] THE COURT: In Aetna's Exhibit 2, right? 

MR.MAHONEY: Yes, Your Honor. 

THE COURT: All right. 

{176] MR. MAHONEY: Which reads, under Coverage C, and we 
go back to Coverage B, and that is the property damage liability, and it 
says: 

"With respect to Division I --"' and Division I is ownership, main- 
tenance, use of premises and all operations. It says: 

"Of the definition of hazards, to injury to destruction of any prop- 
erty arising out of (1) blasting or explosion, other than the explosion of 
air or steam vessels, piping under pressure, prime movers, machinery: 
or power transmitting equipment, or (2) the collapse of or structural 
injury to any building or structure due (a) to excavation, including bur- 
rowing, filling, or back-filling in connection therewith, or to tunneling, 
pile driving, coffer-dam work or caisson work, or (b) to moving, shor- 
ing, underpinning, raising or demolition of any building or structure or 
removal or rebuilding of any structural support thereof; provided, how- 
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ever, part (1) or part (2) of this exclusion does not apply, to operations 
stated, in the declarations or in the company's manual, as not subject 
to such part of this exclusion." | 

[177] We go back to the declaration and see that what is stated is 
construction operations. 

And the garnishor rests, Your Honor. 

THE COURT: Wait a minute. Provided however -- 

MR. CONNOLLY: Is not subject to the exclusion, is the rest of the 
phrase. 

MR. MAHONEY: Which means the construction eae which 
involve excavation to me -- 

MR. CONNOLLY: As stated in the declarations. 

THE COURT: I don't follow you on that Mr. Mahoney. 

MR. MAHONEY: The "provided however" clause says (1) and (2) 
of the exclusion, the way I interpret it, (2) being the structural injury 
due to excavation, does not apply to operations stated in the declara- 
tions. Now, the operations stated in the declarations are construction 
operations and I believe a reasonable interpretation of that would be 
exactly what the man is doing, building a building. 

THE COURT: Where does it say this in the declarations? 

MR. MAHONEY: Right down here, if I may point to it, Your Honor, 
Division II, construction operations and Division I says, isee schedule 
attached. 

THE COURT: What were you saying about that, 78] Mr. Con- 
nolly? 

MR. CONNOLLY: I was saying Mr. Mahoney stopped reading the 
sentence a little too fast. He says that the exclusion does not apply be- 
cause of the words, "provided however," part (1) or part |(2) of the ex- 
clusion shall not apply to operations stated, and he would stop there, 
and in the declaration construction operations are stated which ob- 
viously would include building a building, which obviously would include 
excavation. 
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THE COURT: I see, as not subject to such exclusion. 

MR. CONNOLLY: The declarations do not say as they would say 
that construction operations are not subject to Exclusion L. 

THE COURT: I see your point. 

MR. CONNOLLY: He stopped reading the sentence too early. 

MR. MAHONEY: I don't follow that. 

THE COURT: Well, just read it again. 

MR. CONNOLLY: Read it as if the commas aren't there, and it 
will become clear to you. 

MR. MAHONEY: It would be nonsensical if it were interpreted that 
way, there wouldn't be any reason for putting the language in there. It 
says part (1) and (2) [179] which deals with excavation was designed to 
cover this manufacturers and contractors liability policy where there 
were no construction operations, because this was an extension of the 
policy. Butiwhat they say is that if the manufacturer or contractor is 
doing his own business and apparently excavation is part of his busi- 
ness, then it is not excluded. I think that is a reasonable interpreta- 
tion. 

THE COURT: If it so says on the declaration. 

MR. MAHONEY: The declaration says construction operations. 

THE COURT: It doesn't say anything about including excavation. 

MR. MAHONEY: No, it does not, but I think any ambiguity can be 


resolved against the insurance company. 
THE COURT: I don't see any ambiguity. — 
* ok 
{180] MR. CONNOLLY: I would like to make a motion, Your Honor. 
MR. MARTELL: So, would I. I don't know which one is number 
one. 


* ok OK 
MR. MARTELL: On behalf of the Defendant Walter Ogus, I move 
the Court for a finding at this time, at the conclusion of the Plaintiff's 
case, *** 
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will deny my motion? 


[182] MR. MARTELL: *** Your Honor, I take [183] Your Honor 
THE COURT: I will deny it. | 


* Ok 


MR. CONNOLLY: Well, I would prefer to see this record decided 
on a factual basis than I would a legal basis, because it Seems to me it 
makes for a lot cleaner record. We have gone this far, I don't think we 
have much more testimony. | 

THE COURT: Then, you don't make any motion? 

MR. CONNOLLY: I do. 

THE COURT: Then, I will deny it. | 

MR. CONNOLLY: I ask Your Honor to reserve it. | 

THE COURT: All right. 

* KOK 

MR. MARTELL: Your Honor, I think with the introduction of the 
release, this defendant will rest. 

THE COURT: All right. Any objection to the release? What ex- 
hibit number was that? 

THE DEPUTY CLERK: Ogus Exhibit No. 2 for identification. 

THE COURT: All right. Ogus' No. 2 is admitted. 
(Whereupon Defendant Ogus' Exhibit No. 2 was received in evi- 
dence.) 
[184] THE COURT: What was Ogus' No. 1? | 

THE DEPUTY CLERK: Letter from Mr. Martell. | 

MR. MARTELL: Yes, that was a letter from me toSam Barker. 

THE COURT: Has that been offered? | 

MR. MARTELL: I offer that at this time, Your Honor. 

THE COURT: Any objection? | 

MR. MAHONEY: I would object to the release as having an effect 
on Aetna, but for the purposes of the introduction into sak case I would 
have no objection on that, or the letter. 

THE COURT: You don't have objection to it being ajimitted, you 
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just say it doesn't apply to Aetna? 
MR. MAHONEY: Yes, Your Honor. 
(Whereupon, Defendant Ogus' Exhibit No. 1 was admitted into evi- 
dence.) 
* Ke 
[185] MR. CONNOLLY: Mr. Feinman take the stand. 
Thereupon, 


HAROLD FEINMAN 


previously sworn, was called as a witness and testified further as fol- 
lows: 

THE COURT: Your full name is what? 

THE WITNESS: Harold Feinman. 


* KK 


DIRECT EXAMINATION 


BY MR. CONNOLLY: 

Q. Mr. Feinman, prior to February 11, 1959 did you read such 
portions of the specifications of the 23rd Street Pepco Sub-station as 
called for insurance coverage for either Michael Abrams or Lesmark, 
Inc.? A. I don't recall reading the specifications. 

Q. Do you recall going to Mr. Abrams' office? A. For that spe- 
cific job? 

Q. Yes. A. No, I do not. 

Q. Now, coming to May of 1959, did you read any [186] specifica- 
tions providing for insurance on the construction job involved in the 
Rockville Volunteer Fire Department? A. I don't recall reading any 
specifications for that job. 

Q. Do you recall going to Mr. Abrams’ office with respect to that 
job? A. I don't recall specifically going there. 

Q. Do you recall him coming to Harris & Ogus to discuss that job 
with you? A. No, I do not recall it. 

Q. With respect to the Bladen Realty Corporation job in June 1959, 
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did you examine any specifications? A. I don't specifically remember 
hearing a job with the name of Bladen Realty. I think if this is the same 
job as the Dixie Janitor, then I would recall that. 

Q. This was a job out in Prince George's County, the construction 
of a warehouse. A. The only one I recall is the Dixie Janitor ware- 
house. | 

Q. Where was that located? A. Idon't recall. I know we issued 
a certificate for that. 

Q. Well, the address on the certificate shows 210 Massachusetts 
Avenue, Northwest, doesn't it? [187] A. Right. | 

Q. That wouldn't have been in Prince George's County? 

MR. MARTELL: That is the main office of the See 

BY MR. CONNOLLY: 

Q. Now, how about the particular job at 1919 I Street, did you read 
the specifications pertaining to that job? A. I don't ean ever even 
seeing any of the specifications on the I Street job. | 

Q. The specifications here are Defendant Hartford's Exhibit 3-C, 
attached to Exhibit 3, which is the contract. A. I don't recall. 

Q. And specifically, I ask you to examine page 9, insurance pro- 
visions, and have you ever seen those before this case? A. I have 
never seen this entire folder. 

Q. Did you know what the contractual insurance obligations were ? 
A. No, I did not. | 

MR. MAHONEY: On what job? | 

BY MR. CONNOLLY: | 

Q. On the Charron job, 19191 Street? A. No, I did not. 

[188] Q. There is a contractual obligation under this policy, is 
there not? A. Well, from what you read before, just listening to you, 
there was. | 

Q. Clearly, you never picked that up, or never made} any attempt 

| 


to insure that? A. I never saw the particular thing. 
* OK OK 
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[189] MR. CONNOLLY: We have had the witness, I believe, pre- 
viously identify his answers to interrogatories. If that is so, I won't 
bother asking the question again. I would like the interrogatories and 
answers addressed to Harris & Ogus, signed by Harold Feinman, to be 
given Hartford's next exhibit number. 

* OK OK 

THE DEPUTY CLERK: No. 5, Your Honor. 

(Defendant's Hartford's Exhibit No. 5 marked for identification.) 

MR. CONNOLLY: Your Honor, at this time I specifically want to 
call Your Honor's attention to Interrogatory No. 2 *** 

* OK 

{190] MR. CONNOLLY: We rest, Your Honor. 

THE COURT: Well, you'd better give the other side the oppor- 
tunity to examine the witness. 

MR. CONNOLLY: [have nothing further, Your Honor, and don't 
intend to put on any other witnesses. 

* *« 

{191] THE COURT: *** I will admit them. 

(Whereupon, Defendant's Hartford's Exhibit No. 4 and 5 were re- 
ceived in evidence.) 


* ke OK 


CROSS EXAMINATION 


BY MR. MAHONEY: 

Q. May it please the Court: 

Mr. Feinman, you testified that you -- did you Say you didn't re- 
call reading the specifications of the Charron job, or you did not read 
them? A. Yes, I did. I don't recall reading them. 

Q. You may have read them and don't recall it now? A. Well, in 
stating I don't recall, I can't honestly say. 

Q. Were the contents of these specifications made known to you, 
the insurance provisions? [192] A. No. Again I would say I couldn't 
recall, but I don't know, sir. 
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Q. Now, in your dealings with Mr. Abrams, when he had a particu- 
lar job, was it your experience that he would call you and tell you what 
the job was all about? A. No, it was not. | 


Q. Wasn't that what you so testified to before? A. I don't believe 
so. | 

Q. Are you saying now when he had a job he didn't call you and tell 
you what the job was about? A. He might have called aa said, please 
issue certificate for a specific job. 

Q. Now, wouldn't you have to obtain information from him in or- 
der to issue a certificate? A. Under normal conditions most policies, 
all that would be involved would be bodily injury and property damage 
aspects of the policy. 

Q. On Plaintiff's Exhibit No. 7, which is the Pepco) job, you pro- 
vided completed operations coverage? A. That's correct, sir. 

Q. You provided property damage liability? A. That is correct, 
sir. | 

Q. And you knew from Mr. Abrams, or from the contract [193] as 
to what was required, what the insurance requirements were? A. Cor- 
rect. 

Q. And based thereon youissued a certificate to Pepco? A. That's 
because Pepco would not let him start unless he produced that and made - 
the information -- made it aware so we would know about it. 

Q. But you made a judgment as to what the insurance needs were 
for this job, you told him what he needed, you got the insurance and is- « 
sued the certificate? A. Pepco made the judgment that this is what he 
would need in order for him to do the job, and we provided it. 

Q. You misunderstood my question. 

You made the decision as to what was required from an insurance 
standpoint to satisfy Pepco's requirements; is that aa A. Pepco 
outlined their requirements. 

Q. Then he came over and said, what insurance ad Ineed? A. 
Based on requirements as Pepco indicated we said: This is what you 


need. 

Q. That was my question to you. 

So, you determined the insurance needs? [194] A. That's cor- 
rect. 

Q. Then you furnished the certificate? A. That's correct, sir. 

Q. All right. Now, you also testified that when you ordered prop- 
erty damage liability which was prompted by the Pepco job you ordered 
it to be endorsed on the blanket policy also? A. That's our interpre- 
tation. 

Q. And Mr. Abrams;|was so informed? A. I couldn't say whether 
he was informed directly. In other words, when an assured normally 
gives us an order, it's understandable that we tell them it's covered. 

Q. That you covered it? A. Right. 

Q. And he ordered that in 1959? A. Based on our records. 

Q. Now, the Dixie Janitor Supply house job which followed the 
Pepco job, how did you know what insurance to provide for that job? 
A. I can't specifically say it was I who knew or whether his secretary 
called Mrs. Taylor and said, issue a certificate of insurance. 

Q. Before you issue a certificate of insurance, you [195] have got 
to know what you are certifying, don't you? A. We were certifying the 
policy -- normal policy coverages as we know it. 

Q. You have got to certify what the owner wants certified, don't 
you? A. We just certify to the individual policy coverage. 

Q. But you have to know what he is doing in order to certify what 
insurance he needs? A. 100 per cent, it doesn't apply we have to know 
what he's doing. 

Q. Would you issue a certificate to Dixie Janitor warehouse with- 
out knowing what Lesmark was doing at the Dixie Janitor warehouse? 
A. We would issue a certificate to anyone requiring it showing what 
coverage there was under the policy. If this was not sufficient as far 
as the one who got the certificate, they would so notify the individual, 
or uS, at which point we would go into it further. 


| 
| 
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Q. This is dated June 18, 1959, so what you certified here to Carl 
Himmelfarb of Dixie Janitor Supply warehouse was that Lesmark, Inc. 
had in effect at that time $100,000 property damage? A. ‘That s cor- 
rect, sir. | 

[196] Q. And that property damage coverage you also included 
that the expiration date was August 26, 1959; is that Sane A. Well, 
if that's what it says. 

Q. Would you like to see it? A. No, that's okay. 

Q. Did you know anything about the Rockville Volunteer Fire De- 
partment job? A. Again, I can't specifically say that I knew about it. 

Q. You issued a certificate dated June 18, 1959? A. Our office 
issued a certificate. | 

Q. That certificate stated Lesmark, Inc. had property damage li- 
ability of $100,000? A. That's correct, sir. | 

Q. Which expired August 26th, 1959? A. That's right. 

MR. MAHONEY: I have no further questions. | 

MR. MARTELL: No further questions, Your Honor. | | 


REDIRECT EXAMINATION 


BY MR. CONNOLLY: | 

Q. You said you requested blanket property insurance coverage? 
[197] A. Based upon our interpretation of the memorandum. 

Q. Based upon your interpretation of your own records? A. That's 
right. 

Q. Now, where is the record which shows you requested general 
property damage? A. I refer tothe February '59 memorandum. 

THE COURT: That is Hartford's Exhibit No. 1, I think. 

BY MR. CONNOLLY: 

Q. You say based upon your interpretation of this vot requested 
general property damage? A. Right. | 

Q. Was there any limitation in the amount of property damage 
which you could bind at this time, according to your interpretation? 
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A. At that particular time I was not aware of any limitation on prop- 
erty damage. 

Q. Could you insure property damage without a survey of the hous- 
ing? A. CouldI insure? I would Say as respects normal property 
damage, referring to normal operations of an individual, I had noknowl- 
edge of not being able to bind the property damage. [198] 

Q. The fact of the matter is that you did prior to this loss order 
a survey of property damage, did you not? A. Prior to this loss ? 

Q. Correct. A. Well, I don't recall personally doing it. 

THE DEPUTY CLERK: Hartford's Exhibit No. 6. marked for iden- 
tification. 

(Whereupon, Defendant Hartford's Exhibit No. 6 marked for iden- 
tification.) 

BY MR. CONNOLLY: 

Q. Did you order a survey of hazards on July 17, 1959? A. Un- 
less I see the rest of the survey of hazards I couldn't tell you. This 


just appears to be aface of a normal four-top sheet. 

MR. CONNOLLY: Let's substitute this, the original for the copy, 
Hartford's 6. 

THE DEPUTY CLERK: Hartford's 6 for identification is substi- 
tuted. 


BY MR. CONNOLLY: 

Q. Hartford's Exhibit No. 6 bears your signature in the lower right 
hand corner, does it not? [199] A. This is not a survey of hazards of 
the insured's operations. 

Q. What is it? A. This is a survey of hazards of carrying an of- 
fice liability policy only. 

Q. Is that in connection with a policy that was orderedat about this 
time? A. I only would have to assume so. 

Q. How about the OTS policy? A. Could be, sir. 

Q. Specifically, at or about that time, the time on the OTS policy 
was ordered, did you specifically request Hartford not to put property 


damage on the MCS policy? 
MR. MAHONEY: When? 
BY MR. CONNOLLY: | 
Q. At or about this time? A. Did I request them sie to put it on? 
Q. Yes. A. I don't recall, sir. 
MR. CONNOLLY: No further questions. 


RECROSS EXAMINATION 


BY MR. MAHONEY: 

Q. If Your Honor please: | 

Mr. Feinman, it is true, is it not, then, in all [200] the construc- 
tion jobs of which you were aware that Mr. Abrams performed from 
February '59 until the Charron job in '59, that you never did point to 
Exclusion L in his policy, and whether or not your interpretation was 
correct, or not, tell him that he would not be covered for accidents out 
of excavations? A. I can't say that I pointed toa specific exclusion on 
any policy saying you wouldn't be covered for excavation. 

Q. Did you never tell him he was not covered for excavation; isn't 
that true? A. In answer to your question, yes. | 

Q. Now, is it also true that Mr. Abrams, during this particular 
period of time, and even before, in the period to which tam referring, 
February '59 to June '59, relied on your expertise in insurance matters 
to provide him with the coverage he needs; isn't that ture? 

MR. MARTELL: I object. | 

THE WITNESS: Only provided -- | 

MR. MARTELL: Just 2a moment. How does he know what is in the 
mind of Mr. Abrams? 

THE COURT: Sustained. 

MR. MAHONEY: No further questions. 

[201] BY MR. MARTELL: 

Q. Did you know Abrams or Lesmark was doing sl eeaeee A. 

Never. 


JA 266 


Q. Did he ever tell you he was doing excavation work? A. Never 
indicated that at all. 


d their excavation and received certificates 
of insurance. 


Q. Did you ever ask Mr. 
A. I can't Say that I did, or di 

THE COURT: Let me see Aetna's Exh 
Abrams. Hand it to the witness. 


Mr. Feinman, I Couldn't quite understand how thi 
Under this policy, fi 


d not. [ can 


» and then charge him. 
harge him for all his exposures ? 


hat addit ional to charge 
tract Price of each job, or what ? 
THE WITNESS: No i 
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he does based on the Insurance Manuals, [203] and they charge somuch 
per hundred dollars of payroll as developed. And this is only based at 
what he is supposedly doing when the policy comes into effect. If he 
does triple or quadruple the work the company will pick it up at the end 
af the year and charge him this additional premium based on the cov- 
erage. It's hard to determine what is going to develop daring any mid- 
dle of the year for any general contractor. 

THE COURT: Let's see those endorsements, which I think are 
probably 2 of Aetna. | 

Well, now, referringto Exhibit No. 2-C, which is Endorsement No. 
3 that went on this policy, it looks like that includes some insurance 
premium ? 

THE WITNESS: Yes, it does, sir. 

THE COURT: How does that come about? 

THE WITNESS: For specific jobs or contractual agreements where 
the company knows there is a contractual agreement, they can issue a 
specific charge for it, and when the endorsement is issued, they will 
issue a charge for that endorsement. | 

THE COURT: So, that was in the case of Pepco, and when you ask- 
ed for the certificate in the case of Pepco, then they made a charge 
based on the Pepco contract, right? 

THE WITNESS: If you will note, sir, based on these [204] endorse- 
ments, they didn't charge for the payroll as developed for that job, but 
just for the contractual agreement. They would have picked up the ac- 
tual work while working at the end of the policy year by audit. 

THE COURT: Payroll and Workmen's Compensation? 

THE WITNESS: And this liability. 

THE COURT: Let me see Hartford's Exhibit No. 1. Do you have 
that yellow sheet? | 

THE WITNESS: No, I just have this (indicating). | 

THE COURT: Here it is. That is dated, as I recall, February 11, 
1959, isn't it? 


THE WITNESS: Yes, sir. 

THE COURT: And is that the basis for your conclusion that Ogus 
requested that the original policy to Abrams, 42 MCS 601753 was to 
start the general property liability in the amount of $100,000? 

THE WITNESS: No, sir, that wasn't our only basis. 

THE COURT: Well, is it a basis? 

THE WITNESS: It is one, yes, sir. 

THE COURT: Now, what were the other bases? 

THE WITNESS: The certificates of insurance which we issued 
which were sent a copy to the Hartford, which they never refuted any 
one, indicating they accepted. 

[205] THE COURT: That also indicates to you a coverage of $100, - 
000? 

THE WITNESS: On the policy, yes, sir. 

THE COURT: And subject to the exclusions set forth in the policy 
previously issued; isn't that correct? 

THE WITNESS: That's correct. I don't know whether Iam per- 
mitted to say this, of course it's not my notation. 

THE COURT: I have seen the notations on that. 

THE WITNESS: It's not my handwriting. 

THE COURT: I think that is all I have. Does anybody else have 
any questions ? 


{215] BY MR. CONNOLLY: 

Q. I understood you to say this morning, Mr. Feinman, that you 
believed that there was property damage coverage for the I Street job 
based upon your interpretation of your office records and you allude to 
two types of records, one is this note of Pat Taylor which is Hartford's 
Exhibit 1, this yellow piece of paper; and the other group of records to 
which you allude are these certificates of insurance. A. Yes, sir. 

Q. And TI thought this morning you and I agreed that it was your 
testimony that these limits shown on the certificates of insurance would 
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indicate not merely that there was coverage for the particular job for 
which they were issued, but there was such coverage in existence gen- 
erally? A. To the individual that this certificate was issued to. 

[216] Q. Well, when you say that, do you mean to say that you are 
telling Pepco that there is this coverage only for Pepco's job, or are 
you meaning to say that you are telling Pepco that this man has a policy 
which will cover property damage to anybody for $100,000? A. Ican 
only say that this certificate is telling Pepco that the policy provisions 
at the time this was issued to Pepco, contains these limits. 

Q. Just tothe Pepco job? A. No, the certificate tells Pepco that 
these are the limits under the policy at the time we issue a certificate 
to Pepco. 

Q. All right. Now, is that certificate which was issued to Pepco 
in conflict with endorsements 3 and 4? A. It provides more than 3 and 
4. 

Q. The certificate provides more than 3 and 4? A, Yes. 

Q. In other words, you represented to Pepco more than 3 and 4? 
A. Yes. 

Q. And what the difference is, what the more soe do, is that 
3 and 4 is limited only tooperations at Pepco? A. Limited only as to 
the contractual agreement [217] between Pepco and -- | 

Q. How about this, how about 3? A. Also the increased limits to 
Pepco. 

Q. How about this sentence right here Iam eae to? A. The 
increased limits as respects Pepco. 

Q. It says it respects the operations at Potomac Electric Com- 
pany only? A. I said that, I said as respects Pepco three times, sir. 

Q. All right. Now, you also say that this memorandum from Pat 
Taylor, Defendant's 1, was a request to change these limits generally, 
not as the endorsements read; is that right? A. Ialso stated that, yes. 

Q. All right. Now, prior to February 11, 1959, Michael Abrams 
never had completed operations coverage, did he? A. No, he did not. 
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Q. He did not have property damage coverage, didhe? A. No, he 
did not. 

Q. And he did not have contractual liability, did he? [218] A. No, 
he did not. 

Q. Now, this would indicate, the certificate, Plaintiff's Exhibit 7, 
would indicate that as of February 11th Michael Abrams has completed 
operations coverage generally, does it not? A. The certificate would 
insure that, yes. 

Q. It would also indicate that he had contractual liability, gener- 
ally, did it not? 

Looking at the certificate it would indicate they had contractual 
liability available up to $100,000? 

MR. MARTELL: Your Honor, the witness has already testified the 
contractual liability only goes between the contract between Pepco and 
Lesmark, so it will not indicate every contract Lesmark signs is lim- 
ited to that liability. 

THE COURT: Let the witness answer that. 

THE WITNESS: The certificate would indicate to Pepco there is 
contractual liability. 

BY MR. CONNOLLY: 

Q. Generally? A. Since they specifically have a contractual li- 
ability. 

Q. You show me where there is a request made to Hartford to give 
the man contractual liability. 

THE COURT: When you say that, to what are you [219] referring? 

MR. CONNOLLY: Hartford's No. 1, the Pat Taylor memorandum. 

THE WITNESS: To add completed operations generally, and con- 
tractual liability. 

BY MR. CONNOLLY: 

Q. Where does it say that? A. I mean that's what you are asking 
me, right? 

Q. Yes. A. The answer is, it doesn't; isn't that correct ? 
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THE COURT: What was your last question ? | 
BY MR. CONNOLLY: | 

Q. I said the answer is that the memorandum, from| Pat Taylor, 
Hartford's No. 1, doesn't make any such request; isn't that not so? A. 
The only thing indicated as we interpret the memorandum, if that is 
what you are asking me for -- 

Q. Does the memorandum Say with any intelligence in the insur- 
ance field that you are asking that Michael Abrams be extended con- 
tractual liability generally and completed operations coverage gener- 
ally? A. It does not add contractual liability generally, but I would 
interpret it to include products operations [220] generally. 

Q. Where do you get that? A. Well, it says, also acd contractual 
liability and PD as per attached clause. 

Q. As per attached clause? A. That's not generally, and also 
products completed operations, PD. 

Q. You would ask the company to take on that kind of a risk with- 
out knowing what kind of products he is going to turn out, ‘without any 
survey of hazards, or anything of that sort? A. Other companies have, 
and Hartford has. | 

Q. All right. 

MR. CONNOLLY: No further questions. 


* Ke OK 


THE COURT: Mr. Feinman, when you undertook to cover insur- 
ance by a binder, did you ever notify them in writing that you have done 
so? 


THE WITNESS: As a general practice, all our dealings on cover- 
age, if someone asked for a specific thing, they have always taken it 
for granted they are covered and we indicate so when we take the order 
unless we specifically say no. | 

[221] THE COURT: That isn'tthe question I asked you. 

THE WITNESS: No, we have never taken on a written binder to -- 

THE COURT: You don't even write them a letter and say, pursuant 
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to our telephone conversation of today, your policy is being amended to 
cover so and so? 
THE WITNESS: No, we do not, sir. 
THE COURT: All right. 
* ke * 
MR. CONNOLLY: Mr. Snodgrass take the stand. 
Thereupon 


PAUL SNODGRASS 


was called asia witness on behalf of Hartford, was duly sworn, was ex- 
amined and testified as follows: 


DIRECT EXAMINATION 


BY MR. CONNOLLY: 

Q. Mr. Snodgrass, what is your full name, sir? A. My name is 
Paul Snodgrass. 

[222] Q. Where do you live? A. I live at 4730 North 16th Road, 


Arlington. 

Q. What is your occupation? A. I am with the Hartford Insurance 
Group, I am the Superintendent of Casualty Underwriting Department. 

Q. In that capacity, does the type of insurance which is involved 
in the case on trial come under your jurisdiction and authority? A. It 
does. 

Q. And did it in 1959? A. It did. 

Q. At my request, Mr. Snodgrass, have you produced Hartford 
Accident & Indemnity Company's file pertaining to Michael Abrams’ 
manufacturers and contractors policy? A. Yes. 

Q. Now, first of all, would you produce the daily and the endorse- 
ment which are in Hartford's possession containing this policy? 

These are stapled together. 

These are audit sheets in the back, are they? A. That's right. 

Q. Are they part of the policy? A. We keep them there for rec- 
ord purposes, but they [223] are not technically part of the coverage. 


Q. All right. 

MR. CONNOLLY: May I suggest that this whole package bear De- 
fendant Hartford's No. 7 for identification and that the one in the back 
that has already been marked 7, be given a number starting with the 
first letter, 7-A, then B and C. 

There are green audit sheets interspersed here, one which has al- 
ready been marked, but I will ask that the Clerk not bother marking the 
rest of them. I have no objection to anybody seeing them. They needn't 
be part of the record. | 


THE DEPUTY: 7-A through 7-K of Hartford, aed for identifi- 
cation. 


(Whereupon, Defendant Hartford's Exhibits Nos. a through 7-K, 
inclusive, were marked for identification.) | 
BY MR. CONNOLLY: | 
Q. Now, there is the daily which is a summary or synopsis of the 
policies and seven endorsements; is that correct? A. That's correct. 


[224] Q. When was Endorsement: No. 7 prepared, issued? A. It 
was prepared on August 6th, 1959. | 
Q. All right. Effective as of what date? A. It would be effective 
July 30, 1959. 
Q. What did this endorsement provide? A. This Biriorsement ad- 
ded property damage coverage to the policy in the anata of $25,000 
each accident and an aggregate of $50,000. 
Q. That is for policy 42 MCS 601753? A. That's eee 
Q. All right. Endorsement No. 6 was prepared when? A. This 
endorsement was prepared on August 6th, 1959 to be effective June 11, 
1959. 
Q. And what does it do? A. It increases the bodily injury limits 
to $100,000 over $300,000. 
Q. From what? A. From the original policy limits of $50,000 
over $100,000. 


Q. All right. Now, what does Endorsement No. 5 do? 
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Incidentally, how many endorsement 5's do you have in your file? 
A. We have two Endorsement No. 5's. 

Q. Do you have an explanation as to how it is you [225] have two 
Endorsement No. 5's? A. Yes, the first Endorsement No. 5 -- 

Q. Which is 7-D, is that right? A. Which is Exhibit 7-D, changes 
the name of the insured from Lesmark, Incorporated to read Lesmark, 
Incorporated and Michael Abrams. 

Subsequent to that -- 

Q. Now, you are looking at 7-C? A. Iam looking at 7-C. We got 
a carbon copy of the original No. 5, that is Exhibit 7-D which we re- 
ceived this endorsement No. 5 from the agent where they had changed 
the name of the insured slightly and had put a notation on here that we 
should correct all the other copies as well. 

Q. And how did the agent change it? A. The agent changed the 
named insuredito read: Lesmark, Incorporated and Michael Abrams, 
as respects jobs for Dixie Janitor Supply warehouse and Rockville Vol- 
unteer Fire Department, Incorporated. 

Q. All right. Now, would you turn to Endorsement No. 4, which 
is 7-F, correct? A. That's correct. 

Q. Talk of this in terms of that as well as Endorsement No. 3, 
which is Defendant Hartford's Exhibit 7-G. [226] A. Exhibit 7-F is 
the contractual liability endorsement which insures a contractual agree- 
ment between Lesmark and Pepco. 

Exhibit 7-G is the increased limits of liability for specific opera- 
tions endorsement which increases the policy coverage only with re- 
spect to the operations being performed for Pepco. 

Q. Now, did you have anything personally to do with the prepara- 
tion of those two endorsements? A. I was involved in this, yes. 

Q. In what fashion? A. The agency had issued a certificate of 
insurance to Pepco stipulating that the policy provided the higher bod- 
ily injury limits of $100,000 over $300,000 and that the policy alsopro- 
vided $100,000 property damage. 
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Actually, the policy did not provide the high bodily ay limits 
and it provided no property damage. 

After some discussion between our office and the agent's office, 
we found that the certificate had been issued by the agency on or about 
February 11, 1959 and that the job was completed at the time the en- 
dorsement was issued, which was July 17, 1959, and in order to avoid 
any embarrassment to the agency or to ourselves, we agreed to go 
ahead and endorse the policy as the coverage had been certified. 

[227] Q. And that is how come Endorsement 3 and 4'were issued 
at such a late date after the effective date; is that correct? A. That's 
right. 


* * 
Q. Now, did you make any investigation of the Pepco|job? A. No, 
we did not. | 

Q. Just that you determined it had been completed? ie That's 
right. 

Q. All right. Now, Mr. Snodgrass, I want to show you Defendant 
Hartford's Exhibit 1 for identification. Is a copy or original or any 
other reproduction of that exhibit to be found in the Hartford files, or 
has it ever been found in the Hartford file? A. We have no record of 
this request. 

Q. Never did? A. No, sir. 

[228] Q. I am going to show you Plaintiff's Exhibits Nos. 8, 9 and 
10, which are the certificates of insurance, 8 and 9 to Dixie Janitor 
Supply and 10 to Rockville Fire Department, and ask you if Hartford 
received copies of those certificates? A. We have no record of these 
certificates. 

Q. What do you mean you have no record of them? “2 you have 
the certificates themselves? A. No, we have no record of these cop- 
ies of these certificates. 

Q. Or that they were ever received? A. That's correct 

Q. All right. Now, I am going to show you Plaintiff's Exhibit 7 
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which is the certificate of insurance to Pepco. Does the Hartford office 
records contain a duplicate of that certificate? A. We do not have a 
duplicate of this certificate. 

Q. Did you ever have a duplicate of that certificate? A. Not ac- 
cording to our records. 

Q. How did you find out that such a certificate had been issued? 
A. As best I can recall, the agency telephoned our office and inquired 
about an endorsement to change the [229] coverage on the policy. This 
was the first knowledge we had that they had issued a certificate. They 
told us at that time that they had already certified higher limits to Pep- 
co. 

Q. And when was that telephone call received? A. It was prior to 
July 17, 1959. 

Q. Was it much prior? A. I would say within 30 days prior tothat. 

Q. All right. Now, do the records which you have in your posses- 
sion indicate any further transactions other than what we have already 
discussed with either Lesmark, or Michael Abrams or Harris & Ogus 
on behalf of Abrams concerning insurance coverage? A. We have no 
further records, no. 

Q. I want to direct your attention to the OTS policy. 

Actually you are speaking of OTS coverage which was added to a 
subsequent policy; is that correct? A. All right. 

THE COURT: What is OTS? 

THE WITNESS: Owners, tenants scheduled liability coverage, it's 
the same as owners, tenants and landlords liability coverage. 

THE COURT: All right. 

{230] BY MR. CONNOLLY: 

Q. Prior to the loss involved in the case, namely, July 28, 1959, 
was Hartford and Harris & Ogus engaged in procuring some other type 
of insurance for either Michael Abrams or Lesmark? A. We have a 
copy -- we have the request that was taken onthe telephone on July 23rd, 
1959 for Policy 42 MCS 602366, to add on the coverage for a business 


office of 400 square feet. 
Q. Allright. The MCS policy you refer to has a number 602 -- 
what? A. 366. 
Q. That is different than the one involved in this vations case; 
is that right? A. Right. This is a policy subsequent. 
Q. Is that the policy -- what was the policy anniversary date of 
the one involved in this case? A. The one inthis case expired on Au- 
gust 26, 1959. | 


Q. So, the policy that was contemplated issuing as a renewal was 
602366? A. That's correct. 

Q. So, you have a notation of a telephone request that came from 
the agent concerning the renewal policy on [231] July 23rd and it re- 
quested an addition of OTS coverage. Did it make any other requests 
pertaining to the OTS policy? A. It requested that we raise the bodily 
injury liability to $100,000 over $300,000 on the entire policy. It also 


requested that we give $5,000 property damage on the OTS coverage 
only and there is a notation which reads: "Do not put property damage 
on MCS policy." 

Q. So, on July 23rd you were even told with respect to the renewal 
policy that Michael Abrams did not want property damage coverage; is 
that correct? A. That's correct. 

Q. Thank you. 

MR. CONNOLLY: No further questions. 


* * x 


[232] CROSS EXAMINATION 


BY MR. MAHONEY: 

Q. Mr. Snodgrass, in response to certain questions by Mr. Con- 
nolly, you stated according to your file you had no notice of any of the 
certificates of insurance that were issued in connection with the jobs 
by Lesmark, Inc. in 1959. Do you want to correct that testimony? A. 
Yes, I'd like to do that. We did not have copies of the certificates at- 
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tached to the daily in question, that is, Policy 42 MCS 601753. We do 
have copies of the certificate of insurance which were attached to a 


Workmen's Compensation policy. 

Q. They were in your file for Lesmark, were they not? [233] A. 
They were and are in our file. 

Q. How many policies do you have there, approximately? 

* OK OK 

Q. The certificates referred to are Piaintiff's Exhibit 7, 8, 9 and 
10, which refer to the Pepco job, the Dixie Janitor and Rockville Vol- 
unteer Fire Department. 

Do you have a copy of each of these exhibits in that file? A. You 
have four here, let's see. 

OK OK 

[234] THE WITNESS: I believe your Exhibit 8 and 9 are identical, 
but we have copies of Exhibits 7, 8 and 9, yes. 

BY MR. MAHONEY: 

Q. So that your company was aware of the issuance of these certi- 
ficates before July of 1959; is that correct? A. Well, I don't know the 
date that these certificates were received or attached to the policy, if 
that is what you mean. 

THE COURT: Did you repudiate any of them? 

THE WITNESS: The only one that we had repudiated was the Pep- 
co job. 

BY MR. MAHONEY: 

Q. You acquiesced in that, didn't you, because you did issue the 
endorsement covering that certificate? A. Subsequently we did, yes. 

Q. So, you didn't repudiate it? A. Agreed. 

Q. So, one of the last questions asked you, Mr. Snodgrass, con- 
cerned whether or not property damage coverage was requested to be 
added to a policy, so there not be any misunderstanding, property dam - 
age was asked/not to be added to a policy other than the one we are 
talking about today; isn't that true? A. It was the policy subsequent to 
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the one we are [235] talking about today, yes. 
Q. And the policy to which you referred to in the last question ask- 
ed by Mr. Connolly was Policy MCS 602366? A. That's correct. 
Q. And the note reads: "Do not put PD on this policy; is that 
right? A. On Policy 602366? | 
Q. Yes. A. That's correct. 
Q. And this policy was in effect after the loss? A. That's correct 
Q. Now, do you know whether or not Mr. Abrams or Lesmark, Inc. 
had another policy which had property damage coverage on it after the 
loss, with another company? A. It's my understanding, yes. 
Q. All right. 


* Kk i 
| 
[236] THE DEPUTY CLERK: Plaintiff's Exhibit 11 in evidence. 
(Whereupon, Plaintiff Aetna's Exhibit No. 11 was received in evi- 
dence.) 


BY MR. MAHONEY: 

Q. Mr. Snodgrass, at about the time of the loss, or shortly there- 
after, was your company ever requested to add contractual liability to 
the MCS policy 601753, increase the general liability and property dam - 
age for this job for $100,000 and $300,000 and $150,000 property dam- 
age? A. With reference to the I Street job? 

Q. Yes. [237] A. Yes, we received a request from the agency to 
add the coverage that you described. | 

Q. All right. | 

THE COURT: What date was that? | 

MR. MAHONEY: 7/29. 

THE WITNESS: July 29, 1959. 

BY MR. MAHONEY: 

Q. Now, Mr. Snodgrass, are all the policies that you have there, 
were they all issued through the Harris & Ogus agency? |A. Yes. 
Q. And were they all for Lesmark, Inc. or Abrams?! A. That's 
correct. 
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Q. And briefly, could youtellus what they encompassed? A. This 
encompassed the business insurance as requested, essentially Work- 
men's Compensation, manufacturers and contractors liability insur- 
ance, bodily injury only. 

Q. Automobile? A. There was one automobile policy covering 
one car. 

Q. Burglary? A. There was a holdup policy, burglary form, yes. 
That's it. 


[238] BY MR. MARTELL: 

Q. Mr. Snodgrass, in view of the fact that you did discover after 
your direct testimony the fact that these certificates of insurance as 
were previously testified to by Mr. Feinman were eventually found in 
your files, can you explain to us, sir, why they were attached to the 
wrong policy? A. I can explain it this way: When a certificate of in- 
surance is issued it identifies the policy numbers, and this particular 


certificate for Pepco, for example, has three, five policy numbers iden- 
tified. Normally we get copies of certificates equal to the number of 
policy numbers stated in a certificate. A copy of the certificate should 
be attached to each policy number. 

Q. Why then would the Dixie Janitor Supply, the Rockville Fire 
Department and the other certificate be attached to a workmen's com- 
pensation policy? A. Because the workmen's compensation policy 
number is identified and the workmen's compensation policy number 
is the first number shown on the certificate of insurance. 

Q. So, you don't repudiate the fact that your office didn't receive 
these certificates, do you? A. No, I don't repudiate the fact that we 
received [239] them, I don't know when. 

THE COURT: Repudiate is not the word, it's deny, isn't it? 

MR. MARTELL: Yes, Your Honor. 

BY MR. MARTELL: 
Q. In the usual course of business, you have them from the agent 
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the day following the agent's typing of the certificates, do you not, sir? 
A. More often than not, yes. 

MR. MARTELL: That is all I have, Your Honor. 

MR. MAHONEY: I believe I should have that exhibit marked. I 
made reference to a memorandum and it was not marked. 

THE COURT: All right. | 

MR. CONNOLLY: No objection. 

THE COURT: It will be admitted. 

(Thereupon, exhibit in question was admitted in evidence. ) 

THE COURT: Mr. Snodgrass, under your agency agreement be- 
tween Hartford and Harris & Ogus, in February 1959, would Harris & 
Ogus have had authority to issue a binder on Policy No. MCS 601753, 
providing for property damage under the property in the amount of 
$100,000? 

[240] THE WITNESS: They would not have had authority for that. 

THE COURT: Why do you Say that ? 

THE WITNESS: Because our branch office at that time only had 
authority for $50,000 property damage liability. And in lorder to get 
$100,000 property damage approved, we would have to ask our Home 
Office for permission, so we can't grant authority to our agents which 
we don't have ourselves. 

THE COURT: Well, then, they would have had authority to have 
written $50,000? | 

THE WITNESS: They would have had that yes. 

THE COURT: All right. 

Any other questions ? 

MR. MARTELL: One other one, Your Honor. 

BY MR. MARTELL: 

Q. Mr. Snodgrass, did you ever request the Home Office to issue 
any authority to bind in any larger amounts than say the’ $100,000? A. 
For this risk, you mean? | 

Q. Yes. A. No. The $100,000 that we did finally provide was for 


the Pepco job. 

[241] Q. You provided $100,000 for the Dixie Janitor Supply, didn't 
you? A. It was certified that way, but the coverage was never placed 
upon the policy. 


REDIRECT EXAMINATION 


BY MR. CONNOLLY: 

Q. What do you mean by certified? 4. Certificate of insurance 
was issued by the agency showing $100,000 property damage, but the 
policy itself does not contain that coverage. 

THE COURT: Do you have any paper to show this limit on Harris 
& Ogus of $50,000? 

THE WITNESS: No, sir. The only limitation we would have would 
be the agency agreement where I believe it says that the agent has the 
power to issue policies and binders as the company may from time to 
time provide, and underwriting is a flexible matter, underwriting con- 
ditions change. 

THE COURT: Let me see that exhibit, please. 

THE WITNESS: From time to time we did change our authority as 
to what we will write, or the limits that we will provide. 

THE COURT: Referring you tothe Aetna, Plaintiff's Exhibit No. 6 
where do you find any limitation in there, [242] or do you find any? 

THE WITNESS: The only limitation, sir, would be a matter of in- 
terpretation, I suppose, and the Paragraph No. 1, we state thatthe com- 
pany hereby grants authority to the agent to solicit and submit applica- 
tions for the classes of insurance and fidelity and surety bonds speci- 
fied in the schedule of commission allowances annexed hereto, to issue 
and deliver policies, bonds, certificates, endorsements and binders 
which the company may from time to time authorize to be issued and 
delivered. 

THE COURT: Well, it says you can issue the things in the sched- 
ule, doesn't it, doesn't the schedule have property liability ? 
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THE WITNESS: The schedule includes the policy forms that we 
allow the agents to submit applications for and for which we issue con- 
tracts, yes. | 

THE COURT: Where does it say $50,000 in it? 

THE WITNESS: It does not say $50,000 is the limit! It simply re- 
fers to such matters that the company may from time to time authorize 
to be issued and delivered. | 

THE COURT: All right. 


[243] BY MR. CONNOLLY: | 

Q. Showing you Plaintiff's Exhibit No. 12 which is this request 
dated July 29, is that the form in which requests for insurance cus- 
tomarily came? A. From this agency, yes. | 

Q. And it is submitted in duplicate, a white and a pink sheet? A. 
That's right. 

Q. Was it on July 29 that the parties discovered the) loss had taken 
place the preceding day? A. I believe it was on July 28th, that the par - 
ties discovered the loss. | 

Q. Iam talking about Hartford now. A. Hartford inew of the loss 
the day of the accident, I believe. 

Q. All right. Let me show you something to refresh your recol- 
lection. | 

Have you ever seen that document before? A. Yes,|I have. 

Q. What is it? [244] A. This is a notation from our Claim De- 
partment indicating that they were notified of the loss Cause day after 
the loss at 10:15 a.m. 

Q. What is there attached to it that you are wae? in your left 
hand? A, This is a newspaper clipping about the buildings being in 
difficulty. 

MR. CONNOLLY: Gentlemen, I used that to establish the date and 
time of the loss. If you want to put it in evidence, I have no objection 
to the whole thing going in. 
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MR. MARTELL: No, it is nothing of this witness’ personal knowl- 
edge. It is all hearsay. 

THE COURT: All right. Where is that other exhibit? 

* KK 

BY MR. CONNOLLY: 

Q. The policy MCS 602366, was to take effect for the policy year 
after the termination, the terminal dates of 601753, correct? A. That's 
correct. 

Q. And before the terminal date Hartford and the agent were dis- 
cussing the terms of this policy, correct? A. That's correct. 

[245] Q.| And this memorandum which is identified as Plaintiff's 
Exhibit No. 11 was prepared several days before the 1919 I Street loss? 
A. That's right. It was prepared on July 23rd. 

Q. Thank you. 

MR. CONNOLLY: Ihave no further questions. 

THE COURT: Anybody else have any questions ? 

MR. MARTELL: [have nothing further, Your Honor. 

MR. MAHONEY: I have nothing further. 

THE COURT: You may step down. 

(Witness left the stand and resumed his seat at counsel table.) 

MR. CONNOLLY: Offer these. 

THE COURT: Be admitted. 

THE DEPUTY CLERK: Hartford Exhibit No. 7 marked in evi- 
dence. 

(Whereupon, Defendant Hartford's Exhibit No. 7 was received in . 
evidence.) 

MR.CONNOLLY: We rest, Your Honor. 

* eK 

[246] THE COURT: Gentlemen, this is indeed a can of worms. 

MR. CONNOLLY: Your Honor -- 

MR. MAHONEY: Do you want to hear argument, Your Honor? 

THE COURT: I want to hear argument, but I am trying to deter- 
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mine in my own mind when I want to hear the arguments. 
MR. CONNOLLY: Your Honor, before this case ever started and 
for my general education, and trying to be non-partisan, I listed some 
fact questions and some law questions which I thought were involved in 
order to keep my own thinking straight; Your Honor may find these 
helpful. 


* OK | 


[250] THE COURT: That doesn't make any difference if they were 
in fact agents of Hartford and Ogus was representing to him that they 
had gotten it from Hartford, which I think was done in this case. 

However, if we do eventually so find that, it does seem to me that 
clearly under the contract excavation is not covered, and I don't see 
any evidence, I don't find any evidence whatsoever that either expressly 
or by implication, or by general reliance that Abrams ever asked or 
expected Ogus to take out the exclusion on excavation which would ap- 
ply in this case, or that they relied on Ogus to cover them fully under 


policies for whatever he was doing. I just don't find that. 
As a matter of fact, Mr. Abrams’ testimony was such that I don't 
think I would believe any of it, and therefore, I think I would find that 
there was never any such request. | 
Again, this is all subject to being changed if somebddy can show 


me in the myraid of exhibits which have been put in something that would 
| 


change my mind. 
As to the release, I just don't know whether that would be effective, 
because actually it becomes moot [251] if I hold as I have indicated, 
and I don't know whether I should go ahead and treat it So it could be 
finally disposed of maybe in the Court of Appeals, or not. 
Suppose I should find and hold as I have indicated, do you gentle- 
men feel that the release should also be treated? 
MR. MAHONEY: I do, Your Honor. | 
MR. MARTELL: I believe that the release would then become a 
moot point, Your Honor. 
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THE COURT: Well, it would be moot. 

MR.CONNOLLY: The only problem is this, Your Honor: That 
should it be reversed, and I don't think it would be, but should it be re- 
versed, then you would have to come back and have another trial and 
maybe that would be two years from now. This case is already pretty 
seedy. 

THE COURT: That's right. On the release, Mr. Mahoney, my law 
clerk checked your authorities here in your memorandum of the law, 
and I don't think your cases are applicable. I have no quarrel with any 
of the cases you have cited, but I just don't think they are applicable to 
the law in this case. 

* KO 

[286] THE COURT: Of course, I may say there is connection with 
the release: If there were any proof whatsoever of fraud in connection 
with the release, but you don't claim that. As a matter of fact, you dis- 
claimed it. 

MR. MAHONEY: I disclaimed it for Mr. Martell, but I would say he 
has a right to protect his client and get out for a sum as cheaply as pos- 
sible, but if there is any fraud it doesn't come this way, it comes from 
Lesmark. 

THE COURT: I haven't seen the evidence of it. 

MR. MAHONEY: I make reference to the memorandum, implica- 
tion of fraud is especially strong when the wrongdoer [287] settles a 
claim at an amount far less. That is, see Couch, Insurance, Section 
2001. That was in the memorandum. 

THE COURT: As everyone sitting in this room knows, what you 
settle a claim for depends among other things on what it is worth, how 
good a case you have. 

All right. Anything else. 


THE COURT: All right. 
Now, let's start out with Mr. Connolly's proposed findings of fact 
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and conclusions of law. Does anyone have any objection to the first 
page? It's just a general recital that the matter came on and so forth. 

[295] MR. MARTELL: I have no objection, Your Honor. 

THE COURT: Mr. Mahoney, do you have any objection to that ? 

MR. MAHONEY: None. | 

THE COURT: I doubt there should be any objection te Findings 1, 
2, 3 and 4, if there are, let me know. 

MR. MAHONEY: 4, 5, 6 and 7. 

THE COURT: I haven't gotten past four yet. 

Any objections to 1, 2, 3 or 4? 

MR. MARTELL: No, Your Honor. 

THE COURT: Mr. Mahoney? 

MR. MAHONEY: None. 

THE COURT: All right. Any objection to 5? 

MR. MAHONEY: No objection, Your Honor. 

THE COURT: Mr. Martell? 

MR. MARTELL: No, Your Honor. 

THE COURT: Any objection to 6? 

MR. MARTELL: No, Your Honor. 

MR. MAHONEY: None 

THE COURT: Seven? 

MR. MAHONEY: None. 

MR. MARTELL: No, Your Honor. 

THE COURT: Eight? 

[29€] MR. MAHONEY: Yes. 

x * 

[301] MR. CONNOLLY: * * * What is 11? 

MR. MAHONEY: I have no objection up to the end of the first 
sentence. The rest of it is argumentative. | 

THE COURT: Well, the actual testimony was to satisty the insur- 
ance specifications. The word "insurance" ought to go in there between 
satisfy and specifications. 


[320] MR. MAHONEY: I object to all the findings of fact and con- 
clusions of lawthatthe Court has announced in the preceding discussion 


-- with the exception of -- 
THE COURT: Just object to all of them. 
MR. MAHONEY: With the first seven. 


* kK 
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tion of these judgments and the agent and principal have knowl- 
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the agent for the consideration of $1,500.00 defeat the equit- 
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1 
JURISDICTIONAL STATEMENT 


These actions, which have consolidated on appeal are gar- 
nishment proceedings instituted below by Aetna Casualty and 
Surety Company, garnishor, against Walter Ogus, Inc., and Hart- 
ford Accident and Indemnity Company, garnishees, to recover 
monies owed by them to Lesmark, Inc. A final judgment was 
entered for the garnishees in a non-jury trial before J udge Hart. 
This appeal is taken from these judgments. The jurisdiction of 
this Court is founded upon the provisions of Title 28, Section 
1291, U.S. Code. 


STATEMENT OF THE CASE 


This case has a very lengthy history. The issues on appeal 
arise out of the trial below before Judge Hart on January 3-6, 
1967 but prior proceedings in this litigation, dating back to the 
filing of the complaint in the main action on December 11, 1959, 
have a direct bearing on the questions to be decided. Accordingly, 
this statement will be divided into two sections: A history of 
prior proceedings leading up to the trial before Judge Hart and 
the developments at the trial itself. For the sake of brevity, the 
names of the parties, after being fully identified, will be later ab- 
breviated. 


History of the Case: 


| 

On December 11, 1959, Isabel C. Pryce and Robert Ash, 
owners of buildings at 1917 and 1921 I Street, N.W., respectively, 
filed suit against Walter S. and Marie L. Charron, owner$ of the 
vacant lot between these properties and others, for property 
damage sustained to their buildings after Lesmark, inc., the 
general contractor for the Charrons, began excavation for the con- 
struction of a building on the Charron property (JA 1-4). Les- 
mark, Inc. in turn filed a third-party complaint against Harris & 
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Ogus, Inc., its insurance agent, predecessor to Walter Ogus, Inc., 
one of the appellees herein, which in turn filed, what is styled as 
a fourth-party complaint, against Hartford Accident and Indem- 
nity Company, each seeking indemnity against any sums rendered 
against them in this action (JA 8, 11, 17, 19). The theory of Les- 
mark’s third-party complaint is that prior to the time that the prop- 
erty damage complained of was sustained, Lesmark requested and 
was advised by Ogus that property damage liability insurance had 
been obtained through Hartford to cover Lesmark’s operations (JA 
12). Ogus in turn claimed hypothetically against Hartford that if Les- 
mark recovers against it, it would be by reason of Hartford’s negli- 
gence or breach of contract with Ogus in failing to issue the re- 
quested coverage (JA 18). The third and fourth-party actions 
were then severed and stayed pending a disposition of the main 
action (JA 24). 


In the trial of the main action (Pryce, et al. v. Lesmark, et 
al., C.A. Nos. 2364-59 and 3506-59), the evidence disclosed that 
after Lesmark began excavation, the party walls of both adjoin- 
ing buildings sank, causing damage to plaintiffs’ buildings. Judge 
Tamm, sitting without a jury, found that Lesmark’s negligence 
was a proximate cause of the damage and that the Charrons, as 
adjoining owners, were liable as a matter of law. A judgment in 
favor of Ash against both the Charrons and Lesmark was awarded 
in the sum of $21,400.00 and in favor of Pryce in the sum of 
$3,472.00. The Charrons were also awarded jugment on their 
cross-claim for indemnity against Lesmark, Inc. (JA 25-34). 


Lesmark appealed the judgment in favor of these plaintiffs 
to this court and while these appeals were pending, the Charrons, 
through their insurer, Aetna Casualty & Surety Company, satis- 
fied the judgments against them. By virtue of this satisfaction, — 
Pryce and Ash moved this court to dismiss Lesmark’s appeal 
against them as moot, which was granted. The appeal of Les- 
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mark against the Charrons on the cross-claim for indemnity was 
affirmed. See opinion of this court, Lesmark, Inc. v. Pryce, et 
al., 1964, 118 U.S. App. D.C. 194, 334 F.2d 942. 


When the case was returned to the lower court, a judgment 
on the cross-claim for indemnification in the Ash case was entered 
on May 8, 1964 on behalf of the Charrons against Lesmark, Inc. 
for $3,580.48 with interest thereon from May 22, 1963 and a 
judgment in the Pryce case in favor of the Charrons against Les- 
mark, Inc. for $22,001.50 (JA 51, 52). | 


As the claims in the main action were now disposed lof, the 
aforementioned third and fourth-party actions against the agent 
Ogus and insurer Hartford by Lesmark, then proceeded towards 
trial. These actions came on for pretrial hearing on October 22, 
1964 and in the pretrial order, there is the following statement 
(JA 58): 


“Defendant and third-party plaintiff, Harris and 
Ogus, Inc. both in defense of the claim of Lesmark, 
Inc. and in support of its claim against Hartford, ad- 
mits being requested by Lesmark, Inc. to secure prop- 
erty damage coverage on the then-existing Hartford 
Accident & Indemnity Co., Policy No. 42 MCS 60173; 
admits that it placed this order for property| damage 
coverage with its principal, Hartford Accident & In- 
demnity Co.; admits advising P, Lesmark, Inc. that 
it, Lesmark, was then bound upon this property dam- 
age coverage in accordance with a general agent’ s 
binding authority.” | 


Hartford denies all allegations of negligence or breach of! | contract 
and the issues were joined for trial (JA 59). | 


Before the trial, Lesmark had financial reverses and | ‘became 
insolvent (JA 253). Accordingly, its president Michael Abrams, 
became disenchanted with the continued prosecution of the third- 
party action, the proceeds of which would go only to satisfy the 
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judgment of the Charrons against Lesmark, and on the eve of this 
trial, counsel for Aetna was notified by telephone of a proposed 
settlement of the third-party action for the total sum of $1,500.00 
(JA 126). The following morning, counsel for Aetna appeared 
before the then Chief Judge McGuire in the lower court and re- 
quested a continuance of the trial of this third-party action to 
allow it an opportunity to take such steps as it deemed neces- 
sary to protect its interests (JA 126). A letter was immediately 
sent by counsel for Aetna to each of the parties, demanding that 
the aforementioned settlement not be consummated as it was in 
violation of Aetna’s subrogation rights and as such, it would be 
ineffectual and void. A motion to intervene in the third-party 
suit by the Charrons was promptly filed (JA 63-64), but did not 
come on for hearing because of the summer recess until Septem- 
ber, 1965. This motion was denied by Judge Holtzoff with the 
proviso, however, that further proceedings in this case be stayed 
pending the disposition of the garnishment proceedings just filed 
(JA 81). During the argument on the motion to intervene, the 
court indicated that the proper procedure for the Charrons to as- 
sert their rights would be through garnishment proceedings and 
such were instituted before the signing of the order denying the 
motion to intervene (JA 68-79). Answers to the writs of attach- 
: Although appellants contend this ruling was in error and the Char- 
rons should have been allowed to intervene under Rule 24(a) F.R.CP.: 


“An Intervention of Right. Upon timely application any- 
one shall be permitted to intervene in an action: * * * (2) 
when the representation of the applicant’s interest by exist- 
ing parties is or may be inadequate and the applicant is or 
may be bound by a judgment in the action; * * * 

Stadin v. Union Electric Co., 1962, 309 F.2d 912; Peckham v. Fami- 
ly Loan Co., 1954, 212 F.2d 100. No issue is made of this point here 
as the identical issues were tried in the garnishment proceedings and 
appellant is aware that this court has offtimes stated that it will look 
to the substance rather than the form of the action when justice re- 
quires. 
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ment were filed and then traverses to these answers (JA 82-92). 
Thus, once again, the “insurance issues” were joined and a fur- 
ther pretrial hearing was scheduled. 


On November 8, 1966 at the second pretrial hearing, Aetna 
moved to be substituted for the Charrons on the ground! that it 
was a real party in interest having paid the judgments on their 
behalf. Such motion was allowed (JA 95). Aetna claimed that 
Ogus and Hartford, as the former’s principal, were both indebted 
to Lesmark by reason of Ogus’s negligent failure to provide ade- 
quate and necessary property damage coverage for the construc- 
tion work on I Street (sometimes referred to as The Flower Shop 
job) performed by Lesmark on which it relied. Alternatively, 
Aetna claims that an order for property damage coverage was 
placed by Ogus with Hartford and the latter “was bound” by 
this request (JA 94). 


Accordingly, the issues to be tried were principally two- 
| 


fold: 


1. Did the agent, Ogus, under the circumstances | of this 


case, have a duty to provide adequate property damage liability 
coverage which would include liability for damages caused by 
excavation or, if not, to advise Lesmark of the SERS in the 
standard property damage liability clause? | 


2. Did the release for the consideration of $1 500. 00, signed 
by Lesmark, after notice of Aetna’s rights, bar the present action 
by Aetna against either Ogus and Hartford or both. | 


The Trial: 


On January 3, 1967, the garnishment proceedings came on 
for trial before Judge Hart as non-jury actions (JA 174). At the 
outset, Judge Tamm’s Findings of Fact in the Pryce suit were 
made part of the record (JA 25-34, 174) and it was agreed the 
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damages for which indemnity was sought, were caused by Les- 
mark while excavating (JA 25-34). 


The first witness to testify was Samuel Barker, the attorney 
for Lesmark, Inc. in the earlier proceedings, whose testimony re- 
lated to the release issue. He testified that he received a letter 
from Aetna’s counsel, dated March 5, 1965 advising him that 
Aetna would consider any proposed settlement of the action for 
$1,500.00 as ineffectual and void but that a release was neverthe- 
less executed by his client on March 8, 1965 (JA 177). This let- 
ter and his response were introduced into evidence (JA 133). He 
went on to say that on March 15, 1965 he received a check from 
counsel for Ogus in the amount of $1,500.00 representing the con- 
sideration for the release (JA 180). 


At this juncture in the trial a tender of the consideration 
was made by counsel for Aetna to counsel for Ogus and refused 
(JA 181). 


This witness was followed to the stand by Harold Fineman, 
vice-president of Ogus. Through Mr. Fineman the agency agree- 
ment between Ogus and Hartford was introduced (JA 135, 187). He 
testified that he had “binding” authority with Hartford (JA 187-188), 
which meant in insurance parlance, that the insured has the par- 
ticular coverage requested at the time requested, i.e., when he 
is “bound’’, and before the policy is actually received (JA 188). 


Mr. Fineman testified that he had business dealings with 
Mr. Abrams (later president of Lesmark) since 1957 (JA 188). 
In February, 1959, Lesmark, Inc. was incorporated. Earlier that 
year Fineman requested in a memorandum to Hartford that Les- 
mark’s coverage be changed and that property damage liability 
in the amount of $100,000.00 be added to the existing MCS 
policy (JA 116-125, 189-190). Between the period of February, 
1959 and July, 1959, Ogus issued certificates of insurance to var- 
ious parties who had engaged Lesmark to perform construction 


; 
| 

work. The first certificate was for a construction job for Potomac 
Electric Power Company, issued on February 11, 1959 (JA 194, 
136); then on June 18, 1959 for Dixie Janitor Supply Warehouse 
(JA 195, 137). A third certificate was issued to Rockville Fire De- 
partment on June 18, 1959 (JA 196, 138). Each of these certifi- 
cates indicated that Lesmark had in force a manufacturers and con- 
tractors liability policy with property damage liability in the amount 
of $100,000.00, effective from August 26, 1958 to August 26, 1959 
(JA 196). | 

With respect to the I Street (Flower Shop) job, Mr. Fine- 
man was referred to his deposition (page 51) and asked these 
questions: (JA 197-198) | 


“Q. With respect to any (sic) operation congatied on 
Eye Street, did Abrams ask you to get such insur- 
ance as he might need? 

A. Within the limits that we were getting him oc 
cally we have an endorsement. 


My point is, did you undertake to advise Aim that 
he needed certain kinds of insurance and leave it 
to him to make his judgment, or did he leave it to 
you to give him such insurance as he might need? 
He would advise us the job he was doing, and we 
would indicate the insurance he would get. 

Did he advise you of the job that was being done 
in the 1900 block of Eye Street? 

I can’t specifically recall the job. I am sure he aid 
but of specific incidents I cannot give you any.” 
(Emphasis supplied.) | 


When the MCS policy was first issued in 1957, it) did not 
contain property damage liability coverage but as Abrams in- 
creased his business activities and Lesmark, Inc. came into exist- 
ence, property damage liability was endorsed on the policy (JA 
203, 141), and was in effect at the time of the loss in question ac- 
cording to this witness (JA 210-214). 
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It is contended by Ogus and Hartford that the standard prop- 
erty damage liability coverage, such as was afforded to Lesmark, 
did not provide coverage for the damage caused by excavation 
by virtue of exclusion “L”, therein. (JA 108) 

“This policy does not apply: 
* * 

(1) under coverage B, with respect to division 1 
of the Definition of Hazards, to injury to or destruc- 
tion of any property arising out of (1) blasting or 
explosion, other than the explosion of air or steam 
vessels, piping under pressure, prime movers, ma- 
chinery or power transmitting equipment, or (2) 
the collapse of or structural injury to any building 
or structure due (a) to excavation, including bor- 
rowing, filling or back-filling in connection there- 
with, or to tunneling, pile driving, coffer-dam work 
or caisson work, or (b) to moving, shoring, under- 
pinning, raising or demolition of any building or 
structure or removal or rebuilding of any structural 
support thereof; provided, however, part (1) or part 
(2) of this exclusion does not apply to operations 
stated, in the declarations or in the company’s man- 
ual, as not subject to such part of this exclusion; 


But at no time in his business dealings, including the vital 
period in question from February through July, 1959, did Fine- 
man ever advise Abrams that in order to be fully protected in 
the construction jobs that he was engaged in, he should have in 
addition to the standard property damage liability coverage, a 
particular separate coverage for damage caused by excavation (JA 
199-265). And as a practice, when Lesmark or Abrams (which now 
may be used interchangeably) did obtain a contract to do a job, 
he, Abrams, would inform Fineman of the insurance specifications 
and then Fineman would advise Abrams of his insurance needs to 
meet these specifications (JA 198, 261-262). Moreover, Fineman 
never asked Mr. Abrams if, in his construction work, he performed 
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some of the excavation (JA 199). Accordingly, none of the jobs 
from February, 1959 through July, 1959, undertaken Hey Abrams, 
were adequately covered by insurance. 


Michael Abrams, the next witness, testified that jhe is pres- 
ident of Lesmark, Inc.; that prior to 1959 he worked on a 
‘builders’ fee basis” in which the owner would take out the nec- 
essary insurance for the job (JA 215-216). In February, 1959 at 

about the time of the Pepco job, his operations enlarged and he 
then requested additional coverages (JA 216). Mr. Abrams testified 
that he has been doing business with Ogus since 1953 and that 


this agency is his sole insurance broker (JA 217). | 


On each construction job Abrams testified that he did con- 
sult Ogus on his insurance needs and that on several jobs he en- 
gaged in excavation work of some sort (JA 217, 218, 221), but that 
there were no claims for property damage other than on The 
Flower Shop job. Mr. Abrams testified that The Flower Shop job 
was the only one requiring $150,000.00 property damage coverage 
in the insurance specifications (JA 244). 


At the conclusion of Abrams’ testimony, the plaintiff rested. 


After Harold Fineman was recalled for further re-questioning 
by counsel for Hartford, the superintendent of Casualty Under- 
writing for Hartford, Paul Snodgrass, took the stand. He produced 
the Hartford file and under direct examination, he said that it 


did not contain any of the certificates of insurance issued through 
Ogus for Lesmark during the critical period (JA 275). Towards 

the conclusion of his direct examination, he was asked by his at- 
torney whether or not Hartford was requested not to add prop- 
erty damage coverage to the MCS policy of Lesmark, to which 

he replied yes. (JA 277) On cross-examination, however, this mislead- 
ing question was corrected and it was shown that the MCS policy 

on which property damage coverage was not requested, was 
another policy issued by Hartford after the loss. Moreover, it 

was further brought out that Mr. Abrams had a policy with 
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another company containing property damage coverage (JA 278-279, 
139). Again'much to the embarrassment of Mr. Snodgrass, the certi- 
ficates which he said were not in his file, under direct questioning, 
were found during a recess attached to other policies in his file (JA 
278). His direct testimony was then corrected (JA 277-279). 


This witness also testified that Hartford issued other poli- 
ci¢és to Lesmark through Ogus for various types of coverage in- 
cluding automobile, burglary, hold-up, workmen’s compensation 
(JA 280). A memorandum was then identified in which there 
was a specific request by Ogus to add the coverage required in 
the specifications for The Flower Shop job to the Lesmark poli- 
cy dated one day after the loss (JA 140). ; 


At the' conclusion of Mr. Snodgrass’s testimony and after 
the release in question was introduced, the evidence: concluded 
and the court, following a hearing, made its Findings of Fact 
and Conclusions of Law (JA 98-105). 


The court found, inter alia, that there was no legal duty 


imposed on Ogus to provide Lesmark with any specific cover- 

age except the general property damage liability coverage and 

no duty to provide him with coverage for damage caused by ex- 
cavation (JA 103). It found further that the release was an effective 
bar to the present action by Aetna (JA 104). Judgments for the 
garnishees, Ogus and Hartford, were entered in each suit on Janu- 
ary 23, 1967 (JA 104-105). Notices of appeal from these judg- 
ments were filed on February 12, 1967 (JA 105). 


STATEMENT OF POINTS 
The points on which appellant intends to rely on appeal 
are that the court below erred in finding: 


1. That there was no legal duty imposed upon the insur- 
ance broker, Harris & Ogus, Inc. or any of its agents, servants 
or employees to provide insurance coverage for Lesmark, Inc. 


1] 


| 
against the hazards arising from engaging in excavation work 


under the facts and circumstances of this case. 


2. That the general property damage liability coverage as 
was provided Lesmark, Inc. did not afford coverage against the 
claims of Pryce and Ash. 


3. That Aetna Casualty and Surety Company had no stand- 
ing, right or interest which prevented Lesmark, Inc. from settling 
its claims against Harris & Ogus, Inc. for $1,500.00. 


4. That the release executed by Lesmark, Inc. in favor of 
Harris & Ogus, Inc. extinguished all claims of Lesmark, Inc. or 
Aetna Casualty & Surety Company against Harris & Ogus, Inc. 
and Hartford Accident & Indemnity Co. 


| 
SUMMARY OF ARGUMENT 


An insurance agent or broker (Ogus) who held himself out 
as a skilled insurance adviser and who is relied on as|such by a 
customer (Lesmark) to obtain property damage liability insur- 
ance for its operations in the construction business, is under a 
duty to procure on request, such property damage liability insur- 
ance that is adequate to serve the customer’s needs. | If there is 
a limitation of coverage directly affecting its customer’s opera- 
tions in a standard property damage liability clause which the 
agent ordered, such limitation should be disclosed to the cus- 
tomer. Ogus’s failure in this regard renders it and Hartford, as 
Ogus’s principal, liable for Lesmark’s uninsured financial loss, to 
which Aetna is equitably subrogated. 


A release of a claim for $25,581.98 for the token sum of 
$1,500.00 between Ogus and the tortfeasor (Lesmark) with no- 
tice of the subrogation rights of Aetna does not extinguish Aet-- 
na’s rights to recover against Ogus and Hartford. Such a release, 
as to Aetna, is ineffectual and void. 
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ARGUMENT 
I 


The Agent, Ogus, an Insurance Adviser to Lesmark With 
Knowledge That Lesmark Was Engaged in the Construc- 
tion Business, Had a Duty To Provide Adequate Property 
Damage Liability Coverage for Lesmark’s Operation When 
So Requested 


A. —_Ogus failed to provide adequate coverage when 
requested or to advise Lesmark of the limitation 
in his policy affecting his operations which re- 
sulted in a substantial uninsured loss. 

There appears little, if any, dispute in the record that Les- 
mark (Abrams) relied on the expertise of Ogus for insurance 
coverage for the construction jobs that Lesmark was engaged in 
from early February, 1959 through July, 1959 when The Flower 
Shop job was under construction. This reliance dates back to 
1953 but the critical period is between the aforementioned dates. 


The evidence disclosed that Abrams dealt only with Ogus; and 
that Fineman, vice-president of Ogus, admitted that he would ad- 
vise Lesmark as to his insurance needs when informed of the par- 
ticular work ‘Lesmark was engaged in (JA 5, 197, 198, 217). 


A layman is not expected to comprehend fully the esoteric 
language employed by the insurance industry in its policies and he 
necessarily relies in most instances, on the advice of his insurance 
agent. This is common practice. When one asks for property dam- 
age liability coverage after conferring with his agent and after be- 
ing advised that he has such coverage, might he rightfully assume 
that any property damage caused by him in his operations is cov- 
ered up to the limits of his policy? If it is an automobile policy, 
then it should cover property damage caused by the operation of 
his automobile. Similarly, if a garage liability policy then property 
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damage caused through the operation of the garage. If a contract- 
or’s policy such as this, then property damage caused during con- 
struction. But, it is claimed here that property damage ‘caused by 
excavation, an integral part of the construction process, requires a 
special endorsement. If this is so, Lesmark should have’ been ad- 
vised so that he could order such coverage. | 


Ogus rejoins with the statement he did not know Lesmark 
was engaged in excavation. He should have inquired! For how 
would Abrams, a layman even suspect that such an exclusion ex- 
isted. A reading of the policy as hereinafter explained, does not 
clarify the situation. | 


It is indeed strange that Fineman’s recollection as to what 
was discussed between Abrams and him concerning The Flower 
Shop job was scant and yet the day after the loss, the specifi ic 
insurance requirements for this job were requested to be added 
by Ogus to the then existing MCS policy for Lesmark (JA 129, 140). 
Without a reading of the insurance specifications, this could not 
have been done, for as Abrams testified, this was the only job 
in which $150,000.00 property damage coverage was required 
(JA 244). Although Abrams was engaged in more extensive con- 
struction work since February, 1959 and relied on the expertise 
of Ogus in furnishing him with his insurance needs, he was in 
fact, according to Ogus and Hartford, partially uninsured for a 
very important phase of his work for which omission, as in this 
case, he would incur substantial loss. Clearly, Ogus who knew 
of such a limitation in the standard property damage liability 
coverage should first of all, after he was requested to furnish 
property damage liability coverage, inquire as to whether Les- 
mark did any of his own excavation work and when he found 
out that he did, then he should have advised him that a special 
endorsement for such coverage should be added to his policy for- 
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him to be fully covered for this aspect of his work. Indeed, this 
is not more|than what could be reasonably expected of a skilled 
insurance agent. 


The duty of an agent or broker, such as in this situation, 
has been defined in Ryder v. Lynch, 42 N.J. 465, 201 A.2d 561, 
569 (1964): 


“... [A]n insurance broker, in dealing with his cli- 
ents, ordinarily invites them to rely upon his exper- 
tise in procuring insurance that best fits their re- 
quirements. It is not necessary that the client in 
order to establish a duty to prove that he laid out 
for the broker the elements of a contract of insur- 
ance. ... Moreover, if the broker agrees to obtain 
or try to obtain the coverage he knows or should 
know the principal seeks, and he finds that he can- 
not procure it, he is bound to notify his principal 
with dispatch.” 


The applicable rule is stated also in Meckem Outlines of 
Agency (Fourth Edition, 1952, Section 525) is as follows: 


“$525. Special skill required in some ‘cases. 
There are many cases, however, wherein more than 
‘the skill possessed by the ordinary man may rea- 
‘sonably be required. Thus where the agent is em- 
‘ployed and undertakes to serve in a capacity which 
implies the possession and exercise of special skill, 
as, for example, when an attorney at law, a physi- 
(cian, a broker, etc., undertakes to do some act in 
ithe line of his special calling, then the skill ordinar- 
ily possessed and exercised by persons pursuing that 
calling may reasonably be required. 


In Hardt v. Brink, 1961, D.C. Wash., 192 F. Supp. 879, the 
defendant was engaged in the manufacturing business in Seattle 
and the defendant was in the insurance business and procured 
for plaintiff all of his insurance including fire insurance on the 
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stocks of goods of the corporation, comprehensive liability insur- 
ance, etc. They had a long-standing business relationship for this 
purpose. In the latter part of 1956 the plaintiff entered into a 
written lease of a building then under construction, which lease 
agreement did not contain a provision for exonerating the lessee 
from liability for damages caused by fire, nor did it contain a 
provision whereby the lessee was extended coverage under the 
lessor’s fire policy. The plaintiff's own comprehensive liability 
insurance policy exempted the insurer from property damage 
liability to property rented or leased by the insured. Before 
moving into a portion of this building, the plaintiff advised the 
defendant that the new building was going to be leased but he 
did not furnish him with a copy of the lease or advise him of 

its terms. Neither did the defendant request a copy of the lease 
or seek information as to its conditions. 


In July, 1957, a fire broke out and the premises occupied 
by the plaintiff was destroyed and he sustained an uninsured 
loss in the sum of $41,954.24. He then brought suit against 


his agent for breach of duty he had assumed. The Court in find- 
ing for the plaintiff, stated on page 881: 


“Whether defendant intended to act asa sorter 
and counseler as well as a solicitor of insurance is not 
clear. But it is clear that through the designations on 
his letterheads and the stickers he attached to poli- 
cies issued by his office defendant held himself out to 
be an insurance expert. Under the evidence I am con- 
vinced that by his conduct and business practices de- 
fendant permitted a reasonable inference to be drawn 
by his customers, such as plaintiff, that he was a 
person highly skilled as an insurance advisor and 
that plaintiff relied upon him as such. Under these * 
circumstances defendant assumed a duty to advise 
plaintiff as to his insurance needs in connection with 
his business, particularly where such needs have been 
brought to defendant’s attention.” 


* * * 
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(p. 882) 


i “As I have found that defendant did assume an 
affirmative duty to advise plaintiff the remaining 
question is, Should defendant, when he learned of 
the lease arrangement, have examined the lease for 
potential liability and advised the plaintiff to pro- 
tect himself by insurance?” 

* * x 


“I therefore conclude that defendant was under 
a duty to advise plaintiff as to his potential liability 
under the lease and to recommend insurance pro- 
tection therefor. I further find that defendant 
breached this duty when he failed to so advise plain- 
tiff and had such advice been given insurance cover- 
age substantially in excess of the amount paid by 
plaintiff would have been secured. Thus, the de- 
fedant’s negligence was the proximate cause of 
plaintiff’s financial loss. 


For a discussion of an insurance broker or agent’s liability 


under various situations see the annotation at 29 ALR 2d com- 
mencing on page 111 entitled “Duty and liability of insurance 
broker or agent to insured with respect to procurement, continu- 
ance, terms and coverage of insurance policies.” 


B. Any ambiguity in the policy with respect to the 
scope of property damage liability coverage should 
be resolved against the insurer. 


The property damage liability coverage reads: 


| Coverage B — Property Damage Liability: To 
pay on behalf of the insured all sums which the 
insured shall become legally obligated to pay as 
damages because of injury to or destruction of 
property, including the loss of use thereof, caused 
by accident and arising out of the hazards here- 
inafter defined. 


17 


The particular exclusion L reads: 
This policy does not apply: 


* OK 


(1) under coverage B, with respect to division 1 
of the Definition of Hazards, to injury to or destruc- 
tion of any property arising out of (1) blasting or ex- 
plosion, other than the explosion of air or steam ves- 
sels, piping under pressure, prime movers, machinery 
or power transmitting equipment, or (2) the collapse 
of or structural injury to any building or structure 
due (a) to excavation, including borrowing, filling or 
back-filling in connection therewith, or to tunneling, 
pile driving, coffer-dam work or caisson work, or (b) 
to moving, shoring, underpinning, raising or demoli- 
tion of any building or structure or removal or re- 
building of any structural support thereof; provided, 
however, part (1) or part (2) of this exclusion does 
not apply to Operations stated, in the declarations or 
in the company’s manual, as not subject to such part 


of this exclusion; | 


But when you read the limiting language at the end of the ex- 
clusion L which states that it does not apply to operations in the 
declaration, as being excluded from this exclusion, and in the dec- 
larations is typed “construction operations”, are construction op- 
erations as such excluded from this exclusion? Hartford in answer 
to this query suggests that the term “construction operations” on the 
declaration should be followed by “including excavation’, for cover- 
age to apply (JA 159, 253-256). Perhaps this insertion would be 


clearer but Clause L when read with the declaration is susceptible to 
more than one interpretation and this ambiguity should be resolved 
against the insurer. If language in an insurance policy is yeason- 
ably open to two constructions, the most favorable to the fnsaed : 
will be adopted. Pennsylvania Indemnity Fire Corp. v. Aldridge, 
1941, 73 App. D.C. 161, 117 F.2d 774; Buchanan v. Mass. Protec- 
tive Ass’n, 1955, 966 U.S. App. D.C. 144, 223 F.2d 609. 
This being so there would be coverage for the property dam- 


age caused. 
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It was developed through the testimony of Fineman and Snod- 
grass that the premium for the MCS policy issued to Lesmark, is de- 
termined through periodic audits by Hartford (JA 266-267). The Les- 
mark operations are checked and payroll ascertained, etc. and the 
premium is then determined. Most significant in the May audit 
preceding the July accident of 1959 is a premium charge for exca- 
vation (JA 162). 


II 


Aetna’s Rights Cannot Be Defeated by a Release 
Executed by Lesmark in Favor of Ogus 


A. Subrogation is an equitable right and it applies 
where one party is required to pay a debt for 
which another is primarily answerable. 


By virtue of the judgment in the suit of Lesmark v. Pryce, et 
al. where there was an adjudication of negligence on the part of 
Lesmark, which proximately caused the property damage in ques- 
tion, and a further adjudication that Lesmark was primarily re- 
sponsible as between it and the Charrons, it would follow that Aet- 
na’s payment of the judgment for the Charrons, had the effect of 
extinguishing Lesmark’s debt to Pryce for which Lesmark was pri- 
marily answerable. Accordingly, Aetna obtained an equitable right 
of subrogation and stands in the shoes, so to speak, of Lesmark in 
seeking to satisfy the aforesaid judgments from other parties. 
(See: Thomas v. Otis, 1961, 199 F. Supp, affm’d sub nom Na- 
tionwide Mutual Insurance Co. v. Thomas, 1962, 113 U.S. App. 
D.C. 160, 306 F.2d 767.) It will be contended by the appel- 
lees that the subrogation rights of Aetna were limited to the 
rights of the Charrons only, but the doctrine of equitable sub- 
rogation is not applied strictly nor technically for its purpose, 
being equitable in nature, is to afford justice where the circum- 
stances demand it. A good statement of this principle is found 
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in the case of Washington Mechanics’ Sav. Bank v. District Title 
Insurance Co., et al., 65 F.2d 827 at 829: 


“Subrogation is an equitable right and is applicable 
where one party is required to pay a debt for which 
another is primarily answerable and which the lat- 
ter should in equity discharge. The remedy cannot, 
as a matter of right, be invoked without regard to 
the circumstances of the particular case. It can be 
invoked only in cases where justice demands its ap- 
plication and where the equities of the party asking 
subrogation are greater than those of its adversary.” 


Moreover, this doctrine is liberally applied in federal courts. 
Burgoon v. Lavezzo, 68 App. D.C. 20, 92 F.2d 726, 113/ALR 
944. 


With respect to Aetna’s status as a real party in interest to 
enforce its subrogation rights, this court, speaking through Judge 
Fahy in Link Aviation, Inc. v. Downs, 1963, 117 U.S. App. D.C. 
40, 325 F.2d 613, 614: | 


“It is undisputed that when an insurer has paid 
the full amount of a loss suffered by the insured, 
the insurer becomes subrogated to the full extent of 
the insured’s claim against the one primarily liable 
for the loss, and that in any suit to enforce the 
claim the insurer is the only real party in interest. 
United States v. Aetna Cas. & Sur. Co., 338/U.S. 
366, 70 S. Ct. 207, 94 L. Ed. 171 (1949).” 


\ 
The release between the agent and the tortfeasor | 
does not extinguish the claims of the real party | 
in interest. 

Once having established that the Aetna’s equitable subroga- 
tion rights and that it is a real party in interest for which the third- 
party action against the agent was prosecuted, a release executed 
between the agent and the tortfeasor is ineffectual and void as 
against Aetna. 
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In Bahn v. Shaley, D.C. App. 1956, 125 A.2d 678, 679, the 
Court stated: : 


“The question presented is whether the rights of 
an insurer subrogee against a wrongdoer may be de- 
feated by the wrongdoer’s procurement of a full re- 
lease from the insured subrogor after receiving notice 
of the insurer’s subrogated rights. We think not. The 
right of subrogation is based upon principles of 
equity and natural justice, and courts have liberally 
applied the principle of subrogation for the protec- 
tion of those who are its natural beneficiaries. . . .” 

* eK 


“While the decisions have not been uniform, the gen- 
eral rule seems to be that where the wrongdoer pro- 
duces a release from the insured with knowledge that 
the insurance has been paid, the release is no bar to 
an action by the subrogee insurer against the wrong- 
doer.” 


In Cleveland v. Chesapeake and Potomac Telephone Com- 


pany, 225 Md. 47, 169 A.2d 446, 448 (1961), the court held 
that an insurance company or wrongdoer could not claim bene- 
fit of a release against the claim for contribution when it was on 
notice that the release purported to extinguish the claim of the 
subrogee. The court stated: 


“The cases and text writers generally take the 
position that where third parties, who may be lia- 
ble to an insured for a loss, effect a settlement with 
the latter and obtain a release from all liability with 
knowledge of the fact that an insurer has already 
paid the amount of its liability to an insured, the 
settlement and release will not bar the assertion of 
the insurer’s rights of subrogation. The reasoning 
seems to be that the release is a fraud on the insurer 
and constitutes no defense against it in an action to 
enforce its rights of subrogation. See 8 Couch, In- 
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surance $ 4092; . . . cf. 2; Richards, Insurance (Sth Ed.) 
§ 196.” | 
Moreover, the release, executed by Ogus and Lesmark, has a 
specific clause which gives the right to Lesmark to proceed with 
his action against Hartford. Hence, Hartford cannot contend that 
this release is a bar to the present action against it (JA 171). Mar- 
tello v. Hawley, 1962, 112 U.S. App. D.C. 129, 300 F.2d '721; Mce- 
Kenna v. Austin, 1943, 77 U.S. App. D.C. 228, 134 F.2d 659. 
With respect to the amount of the consideration, namely 
$1,500.00, the implication of fraud is especially strong where a 
wrongdoer settled the claim for an amount far less than the actual 
damage. 8 Couch, Insurance § 2201. 


On the question of notice, Ogus was aware not only from the 
time it received the letter sent by counsel for Aetna (JA 126) of 
Aetna’s subrogated rights, but also from the opinion of this court 
in Lesmark v. Pryce, supra in which the issues involving the Char- 
ron’s insurance carrier are discussed. 


Despite this knowledge that the real party in interest was 
Aetna who paid the judgments in Pryce and Ash and who was 
to be reimbursed out of the proceeds of any settlement or judg- 
ment in these actions, counsel for Lesmark and Ogus proceeded 
to attempt to dispose of this litigation by way of a token settle- 
ment, namely $1,500.00 which, as the evidence disclosed, was to 
be applied as a fee to Mr. Barker, the attorney for Lesmark (JA 
126, 133). The court nevertheless found there was no fraud on the 
part of Lesmark (JA 103), and held the release to be valid as 
against the claims of Aetna. This was in error. 
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CONCLUSION 


The Court below erred in holding that Ogus had no duty to 
provide insurance coverage which would insure Lesmark’s liability 
for damage caused by excavation and it also erred in holding im- 
pliedly, that Ogus had no duty to advise Lesmark of the limita- 
tion in the standard property damage liability clause Ogus or- 
dered under the circumstances of this case. The release in ques- 
tion made with knowledge of Aetna’s equitable subrogation 
Tights, between Ogus and Lesmark, the consideration for which 
was to be applied as a fee to counsel for Lesmark, was clearly 
a nullity as against the rights of Aetna and therefore, it was not 
a bar to these actions. 


Accordingly, the judgments below should be reversed, and 
judgments entered for appellant against appellees in each case in 
the total sum of $25,581.98 with interest from May 8, 1964. 
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QUESTIONS PRESENTED 


I. Whether a contractor, insured under a policy which 
excludes coverage for loss arising out of excavation or the 
shoring or underpinning of any building, has a claim against 
his insurance agent and his insurer when the contractor’s 
liability to third parties has been judiciously determined to 
rest upon his negligence in causing numerous pits or exca- 
vations to be dug by hand under party walls. 


II. Whether such a contractor, against whom there exists 
an unsatisfied and unexecuted upon judgment for indem- 
nity in favor of his employer-owner, may settle and release 


his claim against his insurance agent so as to thereafter bar 
the assertion of the same claim by the insurer of the em- 
ployer-agent against the insurance agent who, much sub- 
sequent to notice of the settlement and release and payment 
to the contractor, issues a writ of attachment. 
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Arrna CaSUALTY AND Surety Company, Appellant, 
v. 


Wauter Ocvus, Inc. and Hartrorp ACCIDENT AND 
Invemnity Company, Appellees. 


No. 20859 


Agrwa Casualty anp Surety Company, Appellant, 


Vv. 


Water Ocvs, Inc. and Hartrorp AcCIDENT AND 
Inpemniry Company, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 


COUNTERSTATEMENT OF THE CASE 


The action below was a garnishment proceeding in which 
the appellees, who were the garnishees in the District Court, 
denied any indebtedness to the appellant-garnishor. The 
garnishor traversed answers of the garnishees to inter- 
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rogatories issued in aid of the writ of attachment. The 
matter proceeded in regular course through pretrial and 
the issues joined were tried by the Court, sitting without 
a jury. Judgment was entered for the garnishees. 


While the appellant’s brief does not question in any 
respect the sufficiency of the evidence to support the find- 
ings made by the District Court, the appellant has recited 
a view of the facts which in many instances either ignores 
those findings or takes great liberty with respect to them. 
Consequently, to accord sufficient respect to the findings a 
counterstatement of facts is required.? 


Michael Abrams had been a general contractor for 
several years. In early 1959 he commenced to do business 
under a corporate form known as Lesmark, Ine. (J.A. 215- 
216). He undertook the construction of a building at 
1919 Eye Street, N.W., in the City of Washington, on land 
owned by Walter S. and Marie L. Charron and situated 
between buildings owned by Isabel C. Pryce and Robert 
Ash (J.A, 25-27). 


On July 28, 1959, Lesmark, Inc., caused numerous pits 
or excavations to be dug by hand under the party walls of 
the Pryce and Ash buildings at points other than where 
the plans called for footings (J.A. 100). No support was 
provided the party walls by Lesmark in connection with 
these excavations which were made in violation of appli- 
cable building regulations of the District of Columbia 
(J.A. 100). As a consequence, the abutting buildings of 
Pryce and Ash sustained damage for which the Charrons 
and Lesmark were found liable—the former by intendment 
based upon the negligence of Lesmark (J.A. 32, 100). The 
judgments were paid on behalf of the Charrons by Aetna 
Casualty & Surety Company, their public liability insurer 


1 Rule 52, F-R.C.P., recites that ‘‘Findings of fact shall not be set aside 
unless clearly erroneous, and due regard shall be given to the opportunity of 
the trial court to judge the credibility of the witnesses.’’ 
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(J.A. 99). A judgment for indemnification was entered on 
behalf of the Charrons against Lesmark (J.A. 99). 


As part of the original actions by Pryce and Ash against 
the Charrons and Lesmark, the latter filed a third-party 
action against Walter Ogus, Inc.,* a firm engaged in selling 
insurance for various insurers (J.-A. 207), and against 
Hartford Accident & Indemnity Company.* 


These actions contended that, through the fault or neglect 
of Ogus and Hartford, Lesmark had not been furnished 
property damage insurance for its construction work at 
1919 Eye Street, N.W., and, as a consequence, would incur 
resulting financial loss if Pryce and Ash prevailed 
(J.A. 12, 57). These third-party proceedings, however, 
were severed and stayed pending the termination of the 
actions of Pryce and Ash (J.A. 24). 


Following the entry of a judgment on November 21, 1962 
in favor of the Charrons against Lesmark for indemnity 
and the payment of the Pryce and Ash judgments against 
the Charrons by Aetna on May 22, 1963, neither the 
Charrons nor Aetna undertook any action to execute upon 
the judgment of indemnity to collect it until September 14, 
1965, when the present garnishment proceedings were com- 
menced (J.A. 100-101). In the meanwhile both the Charrons 
and Aetna knew of the pendency of the actions by Lesmark 
against Ogus and Hartford and knew that these actions 
were proceeding to hearing (J.A. 100-101). 


On March 4, 1965, attorneys for Lesmark and Ogus 
agreed to a payment in settlement of Lesmark’s claim 
against Ogus and counsel for Aetna was notified of this 
fact. Aetna’s counsel obtained a 30-day continuance of the 


2The action was first brought against Harris & Ogus, Inc. The present 
appellee is the successor to that firm (J.A. 11, 95). 


$Ogus impleaded Hartford by way of a ‘‘fourth party’’ Complaint. 
Lesmark later amended its third-party action to add Hartford as an additional 
third-party defendant (J.A. 17, 34). 
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trial of the third-party action so as to afford him the 
opportunity to assert such rights as Aetna may have had 
against the parties to this garnishment proceeding (J.A. 
126). An appropriate release was signed on March 8, 1965,‘ 
and a praecipe dismissing the Lesmark action with 
prejudice against Ogus was filed on March 29, 1965 
(J.A. 101). This settlement was not challenged on the 
grounds of inadequacy, fraud or overreaching by the 
Charrons or Aetna or by Lesmark (J.A. 95, 103).5> Aetna 
failed for six months after knowledge of settlement to 
issue any process in aid of the execution of its judgment. 


As a consequence, Ogus and Hartford raised the release, 
dated March 8, 1965, as an additional bar to any garnishee’s 
liability (J.A. 95-96). 


Upon the trial of the garnishment action, the evidence 
disclosed, and the Court found, that Michael Abrams had 
possessed for several years prior to 1959 an insurance 
policy with Hardford, No. 42 MCS 601753 (hereinafter the 
“MCS” policy), which insured against bodily injury 
liability but which, however, did not include coverage for 
property damage (J.A. 102, 109). This circumstance had 
resulted from the specific request of Michael Abrams, who 
stated he felt he did not need such coverage (J.A. 216, 228- 
229).° 


4The release purported to reserve a right to proceed against Hartford, 
who made no payment (J.A. 172). 


5 For this reason, it is difficult to justify the suggestion of fraud found 
on page 21 of Appellant’s Brief. At the pretrial of the garnishment case, 
the challenge which Aetna made to the release was quite specific. It did not 
include fraud (J.A, 95), which must be stated with particularity. See Rule 
9(b), F.R.C.P. 


6 Although Abrams did not have property damage coverage, the insuring 
language for property damage coverage and its exclusions was at all times 
present within the four corners of the document which he posscased. If 
Abrams had requested property damage, Abrams could have referred to the 
language of the policy in his possession to learn the scope of coverage 
(J.-A. 102). 
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In February, 1959, however, in response to a demand 
from Potomac Electric Power Company, for whom he 
desired to undertake some work, Abrams requested 
property damage coverage from Ogus who, in turn, in- 
formed him that such coverage was available, that it had 
been ordered from Hartford and that Lesmark would be 
covered under its outstanding MCS policy (J.A. 101).7 


The MCS policy, however, contained a relevant exclusion. 
Under an obvious caption entitled ‘‘Exclusions’’, the policy 
language provided that the policy did not apply to property 
damage liability ‘‘(1) . . . with respect . . . to injury 
to or destruction of any property arising out of ... 
(2) the collapse of or structural injury to any building or 
structures due (a) to excavation, including borrowing, 
filling or backfilling in connection therewith, or to tun- 
neling, pile driving, coffer-dam work or caisson work, or 
(b) to moving, shoring, underpinning, raising or demolition 
of any building or structure or removal or rebuilding of 
any stuctural support thereof . . .’’ (J.A. 102, 108).® 


Ogus was not informed, and did not know, that Lesmark 
intended to engage in excavation work or that it in fact 


7A great deal of trial time was devoted to a dispute between Ogus and 
Hartford as to whether property damage coverage had been ordered generally, 
or simply with respect to specific jobs, viz., that of Potomac Electric. Ogus 
claimed that such coverage had been ordered generally. Hartford denied 
such an order and contested the authority of Ogus to bind Hartford in such 
@ general manner, 

The trial court found that ‘‘inadequate and confusing instructions to secure 
the change in insurance coverage were communicated . . . to Hartford’’ but 
that, nevertheless, Ogus had authority to bind Hartford and had done so 
when it informed Abrams that Lesmark was covered for property damage 
generally (J.A. 101-102, 285). 


8A saving proviso at the end of this exclusion was not shown to be 
applicable and in fact is not, as will be hereinafter demonstrated. 


6 


did so (J.A. 102).2 Lesmark had not requested excavation 
coverage and Ogus did not order it from Hartford (J.A. 
102). As a consequence, no attempt was made to remove 
the excavation exclusion from the Lesmark MCS policy 
(J.A. 102). 

Since the damage which had exposed Lesmark in the 
first instance to liability to Pryce and Ash resulted from 
excavation work undertaken by Lesmark on the Charron 
property, such loss was not covered by the terms of the 
Hartford property insurance coverage which Ogus had 
ordered (J.A. 103). Moreover, the failure of Lesmark to 
possess such insurance coverage as would have protected 
it from the loss resulting from excavation work was not 
the consequence of any negligence, breach of duty or breach 
of contract on the part of either Ogus or Hartford 
(J.A. 108). 


On the basis of such findings the Court concluded: 


(1) that there were no grounds for imposing any liability 
upon either Ogus or Hartford for the lack of excavation 


insurance coverage in the Lesmark policy, and (2) that 
Ogus and Hartford were validly released from any 
liability to Lesmark or Aetna. 


SUMMARY OF ARGUMENT 


1. The appellant does not challenge the findings of fact 
of the District Court or the sufficiency of the evidence to 
support those findings. As a consequence, argument in 


9 Whether Lesmark itself engaged in excavation work on Eye Street was 
uncertain. Abrams testified at first: ‘“‘I was going to do it [the excavation 
work].’’ ‘‘We did our own footing work’? (J.A. 221). He later said that 
he hired a man to do the excavation work and had required ‘‘our sub-con- 
tractor to give us a certificate of insurance’’ (J.A. 245-246). This would 
indicate that Abrams sought to have his excavation subcontractor provide 
insurance coverage for the excavation undertaken. The trial judge found 
Abrams to be an unreliable witness (J.A. 285). The Ogus officer charged 
with responsibility for the Lesmark account stated: ‘I was not aware of the 
fact that he did excavation .... He never told us that he was doing any 
excavation’? (J.A. 199). The trial court’s finding on this important issue— 
whether Ogus knew that Lesmark was engaged in excavation work—was there- 
fore based upon adequate record evidence. 
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this Court must proceed upon the assumption that Ogus 
did not know that Lesmark had need of such insurance 
coverage as would save it harmless from losses due to 
excavation work and that accordingly Ogus was not 
negligent in failing to procure or order such coverage. 
It must be further taken that no fraud or secreting of assets 
was practiced upon Aetna in connection with the settlement 
and release of Lesmark’s highly tentative claim against 
Ogus. 


2. Since there was no negligent failure to include excava- 
tion coverage in the insurance coverage furnished Lesmark 
by Ogus and Hartford, the only relevant question is whether 
the policy issued covered the loss sustained. Exclusion 
(1) of the policy clearly withdraws coverage for excavation 
work from which Lesmark’s precise loss arose. 


3. In any event, the question of negligence vel non on 
the part of Ogus in failing to procure insurance adequate 
to cover Lesmark’s loss is not a matter of concern by Hart- 


ford. No independent ground of liability to Lesmark 
existed on the part of Hartford. Under the proof as 
developed, Hartford’s liability could arise only under the 
principle of respondeat superior. As such, Hartford has 
a right of indemnity against Ogus. Moreover, Ogus, in the 
matters about which complaint is made, acted as the agent 
of Lesmark, not Hartford. 


4. Since Actna did not undertake to execute on its judg- 
ment for indemnity against Lesmark even after having been 
informed that Lesmark and Ogus intended to and were in 
the process of settling their differences, the release by 
Lesmark of any asserted liability against Ogus also 
operates to bar Aetna’s subsequent assertion of the same 
claim, derived from Lesmark against Ogus. 


5. Since the claimed liability of Hartford rested solely 
upon an asserted vicarious liability for the conduct of Ogus, 
a release of the liability of the agent releases as well the 
liability of the principal. 
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ARGUMENT 


I. The Loss Sustained by Lesmark Was Not Insured Against 
by Hartford Under Property Damage Liability Coverage. 


There is no dispute by any party of the fact that property 
damage coverage only was ordered by Ogus from Hartford. 
No party contended that any request was ever made of 
Hartford to remove all or any part of the language of 
Exclusion (1) of its MCS policy, or that Hartford was 
requested to provide insurance coverage for excavation 
operations. 


Accordingly, in considering any direct liability of Hart- 
ford to Lesmark,” recourse must be had to the terms of 
the outstanding MCS policy. 


Three sections of that policy are in point: First: Under 
““Coverage B—Property Damage Liability’’, the insurer 
agreed: 


““To pay on behalf of the insured all sums which the 
insured shall become legally obligated to pay as 
damages because of injury to or destruction of 
property, including the loss of use thereof, caused by 
accident and arising out of the hazards hereinafter 
defined.’’? (J.A. 107) 


Second: Under the caption ‘‘Definition of Hazards’’ are 
listed four divisions, one of which is applicable: 


“Division 1J—Premises—Operations: The owner- 
ship, maintenance or use of premises, and all opera- 
tions.’? (Emphasis supplied) (J.A. 107)" 


10 Aetna can possess no rights against the garnishees greater than those 
possessed by Lesmark. 


11 The operations covered are those stated in the declarations. They in- 
clude ‘‘Carpentry in the construction of detached private residences for 
occupancy by one or two families and private garages in connection there- 
with; clerical office employees; vacant land—ezcluding real estate development 
Property, and carpentry.’’ (J.A. 112, 117, 158) (Emphasis supplied) 
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Third: Under the caption ‘‘Exclusion,’’ the policy provides: 


This policy does not apply: ‘‘[(a) through (k) not 

applicable] (1) under coverage B, with respect to 
division 1 of the Definition of Hazards, to injury to or 
destruction of any property arising out of (I) . 
[not applicable] . (2) the collapse of or structural 
injury to any building or structure due (a) to excava- 
tion, including borrowing, filling or back-filling in con- 
nection therewith, or to tunneling, pile driving, coffer- 
dam work or caisson work, or (b) to moving, shoring, 
underpinning, raising or demolition of any building or 
structure or removal or rebuilding of any structural 
support thereof; provided, however, part (1) or part 
(2) of this exclusion does not apply to operations 
stated, in the declarations or in the company’s manual, 
as not subject to such part of this exclusion’? .... 
(J.A. 108). 


The last of the three is the most important. The language 
of Exclusion (/) clearly excludes from the property 
damage coverage afforded by the policy the very acts for 
which Lesmark was found to be liable to Pryce and Ash 
and to the Charrons. 


It is obvious, and the parties agreed, that each and all 
were bound and concluded by the Findings of Fact made 
in the Pryce and Ash cases (J-A. 100). Two of those 
findings are clearly in point (J.A. 27): 


“611. On July 28, 1959, at about 7:30 A-M., the defend- 
ant, Lesmark, Inc., caused numerous pits or excava- 
tions to be dug by hand under both of the said party 
walls. These pits or excavations were made at points 
other than where the plans called for footings to be 
placed along the faces of the party walls and were 
directly under the two party walls. No support of any 
kind was provided by Lesmark, Inc. for the said party 
walls in connection with these excavations. 


*¢12. The said pits or excavations under the party 
walls were in violation of the plans and specifications 
and of the applicable Building Regulations of the Dis- 
trict of Columbia Government. Lesmark, Inc. was 


10 


negligent in making these excavations and this negli- 
gence was the proximate cause of the damage resulting 
to the buildings of the two plaintiffs.’’ 


As a consequence, the District Court, in the present 
matter, properly found (J.A. 102-103) : 


*17. The liability which has been placed upon 
Lesmark, Inc. resulted from excavations which were 
undertaken on the property owned by Walter S. and 
Marie L. Charron and, consequently, is not covered by 
the terms of the insurance contract, policy No. 42 MCS 
601753, by reason of Exclusion J of the policy.’’ 


This should end the matter except Aetna would read the 
proviso which concludes Exclusion (/) to its advantage. 
Aetna seeks to raise an ambiguity of meaning. Its argu- 
ment in this respect, to assure it receives appropriate 
perception, is here quoted in full from its brief (Page 17): 


*‘But when you read the limiting language at the 
end of the exclusion L which states that it does not 
apply to operations in the declaration, as being 
excluded from this exclusion, and in the declarations 
is typed ‘construction operations’, are construction 
operations as such excluded from this exclusion? 
Hartford in answer to this query suggests that the 
term ‘construction operations’ on the declaration 
should be followed by ‘including excavation’, for 
coverage to apply (JA 159, 253-256). Perhaps this 
insertion would be clearer but Clause L when read with 
the declaration is susceptible to more than one inter- 
pretation and this ambiguity should be resolved against 
the insurer.”’ 


This portion of Aetna’s argument does not withstand 
analysis for several reasons: (1) Hartford’s position is and 
was not as stated;” (2) the error of Aetna’s argument is 


12 The colloquy referred to by Aetna—J.A. 253-256—contains an obvious 
misreading of the policy language by Aetna’s counsel. Hartford’s counsel did 
not state the position attributed to him in Aetna’s brief and the Joint Ap- 
pendix citation does not support the contention made. 
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based upon the incorrect observation that the words 
‘construction operations’’ are stated in the declarations 
under division 1—the only division of the Declarations of 
Hazards having relevancy. The words ‘‘construction 
operations”’ are not stated as a declaration under division 
1, but rather under ‘‘ division 3—Independent Contractors”’, 
as Actna’s own record citation establishes (J.A. 159); 
(3) the punctuation of the exclusion’s proviso makes it 
plain that there must be ‘‘stated’’ at one of two places, 
either ‘‘in the declarations or in the company’s manual’’ 
that the operations are not subject to the exclusion. Since 
Aetna can point to no such affirmative exclusion of 
Exclusion (/), one must conclude, as did the trial court, 
that Lesmark’s operations—in the field of excavations— 
were embraced within the Exclusion. 


II. The Question of a Duty, If Any, on the Part of Ogus Toward 
Lesmark Is Not a Matter of Concern to Hartford. 


Aetna, in the place of Lesmark, contends that, under 


the circumstances of the present case, Ogus owed a duty to 
Lesmark, which was breached, either to have explained the 
limitations of the policy to Abrams or to have obtained a 
special endorsement for Lesmark which would have afforded 
excavation coverage. 


Whatever may be the range of duty on the part of an 
insurance agent or broker, it is doubtful if that issue is 
relevant here. Abrams was not an avid buyer of insurance. 
Ogus, prior to the year of the Lesmark loss, sought to 
sell Abrams ‘“‘general property damage coverage’’ but 
Abrams decided ‘‘I didn’t need this’’ (J.A. 200-201, 228- 
229). He usually required the building’s owner to carry 
insurance to cover him (J.A. 229). When the owners 
required him to carry specific insurance coverage, he 
would buy it for the particular job (J.A. 231). In the 
very instance involved—the excavation of the Charron 
property—he had intended to subcontract the excavation 


13 The exclusion applies by its terms only to division 1 problems. 
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work and to require the subcontractor to furnish Lesmark 
a certificate of insurance evidencing coverage (J.A. 245). 


Although he sought to testify that he had informed Ogus 
of the Charron job specifications (J.A. 222, 239, 241), 
Abrams was substantially impeached on this score (J.A. 
223, 239, 242, 243, 244, 248), and the Court seriously 
questioned his credibility (J.A. 285). On the other hand, 
the Ogus officer involved denied knowledge of the Charron 
operation (J.A. 259, 261) and specifically denied any knowl- 
edge that Lesmark was engaged in excavation work 
(J.A. 265-266). As a consequence, the District Court 
found as a fact that Ogus did not have knowledge that 
“‘Abrams or Lesmark was engaged in making excava- 
tions’’ or that he ‘‘contemplated doing excavation work 
upon the [Charron] premises’’ (J.A. 102). The District 
Court then further found that the failure of Lesmark to 
have excavation coverage ‘‘was not due to any negligence, 
breach of duty or breach of contract on the part of either 
Harris & Ogus, Inc. or Hartford Accident and Indemnity 


Company or any agent, servant or employee of either of 
them.’’ 


Since duties are correlative, it would have seemed 
reasonable to require from Abrams a greater modicum of 
cooperation, intelligent foresight and a duty of communica- 
tion as a condition precedent to the imposition of any 
liability upon Ogus. 


However, this is a matter of argument for Ogus. It is 
clear that Ogus to the extent that it owed a duty at all to 
inform its customer or to order adequate insurance was 
not acting or failing to act on behalf of Hartford as agent 
for a principal. 


14 This is not to question ‘‘binding authority’? (J.A. 187-188). The agent 
may bind a particular insurer by making a specific commitment to a policy- 
holder. But this is different from saying that an independent agent might 
expose an insurer for whom he writes business to liability for the omissions 
illustrated by the facts recited in the cases cited by Aetna (Aplt’s. Br. pp. 
14-16). 
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Ogus was known colloquially as an independent insurance 
agent. It represented a number of different companies 
(J.A. 207). Abrams had sought out the Ogus agency for 
his insurance needs (J.A. 189, 224). He was motivated 
to do so by a family connection (J.A. 224). He had not 
relied upon a particular insurance company. In fact, he 
did not know what insurance companies were involved in 
his affairs (J.A. 226-227). The Ogus agency in 1959 had 
insured Abrams or Lesmark under six different policies 
with three different companies (J.A. 208). 


Abrams testified that he would discuss his insurance 
needs with Harold Feinman, an Ogus vice president, or 
with Harris or Ogus upon whom he relied (J.A. 222, 226). 
He said he did not care ‘‘what company the insurance was 
placed with’? (J.A. 228) ... “I relied on the man, 
definitely, but I don’t remember the names of the com- 
panies’’ (J.A. 228). When he obtained a contract, he 
“would call Mr. Feinman or Mr. Harris, or somebody in 
their office and go over the particular job with them in 
order to get insurance for that job’’ (J.A. 228). Feinman, 
confirming this practice, said that he was ‘‘the one who 
decided what risk would go in what company, and what 
risk would not go in’’ (J.A. 208). Feinman would listen 
to Abrams’ requests and ‘‘would put these risks in various 
companies’? (J.A. 208). 


Ogus, in these circumstances, acted as an insurance 
broker rather than an agent (J.A. 185). As such, a failure 
to perform the duties ascribed to him by the appellant 
would not be imputable to Hartford. 


The distinction between an insurance agent and an 
insurance broker is well put in Travelers Indemnity Co. 
v. National Indemnity Co., 292 F.2d 214, 219-220 (8th Cir. 
1961) : 


“*Tt may be stated as a general proposition that an 
insurance agent is a person expressly or impliedly 
authorized to represent an insurance company in deal- 
ing with third persons in matters relating to insurance. 
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- - - An insurance broker is one who acts as a middle- 
man between the insured and insurer and who solicits 
insurance from the public under no employment from 
any special company and who either places an order 
for insurance with a company selected by the insured, 
or in the absence of such selection, with a company 
the broker selects. . . . There is no ironclad rule or 
standard for determining whether an insurance broker 
represents the insurer or insured.” The question 
cannot be answered absolutely and resolution thereof 
depends upon the circumstances of each case. . . . 
Sound authority supports the proposition, however, 
that a broker is primarily the agent who first employs 
him, and where he is employed to procure insurance, 
he is the agent of the person for whom the insurance 
is procured insofar as matters connected with the pro- 
curement are concerned. Unless there are special 
conditions or circumstances in the case, he is not the 
agent of the insurer, and he may not be converted into 
an agent for the insurance company without some 
action on the part of the company or the existence of 
some facts from which his authority to represent it as 
an agent may be fairly inferred.”? (Emphasis 
supplied) 


Under the facts of that case, an insured had requested 
an insurance agent who had been servicing his insurance 
needs for many years to procure certain insurance for 
leased trucking equipment. Judgment as to the nature and 
scope of the insurance was left to the agent. The insurance 
procured, however, possessed a limited and narrow cover- 
age. The court had no difficulty in concluding that the 
agent, in selecting the applicable coverage, was not acting 
on behalf of the insurer, but rather acted as agent for the 
insured. 


In the present case, the request for insurance did not 
originate with Hartford but rather with Abrams, who 


15.A broker for some tasks, e.g., the collection and remission of premiums; 
the forwarding of policies and endorsements, may be the agent of the insurer; 
while for other purposes, e.g., the selection of the insurer; the scope of risk and 
coverage, may be the agent of the insured. 
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placed his order with Ogus. Ogus made the determination 
as to the kind and character of insurance requested. In 
so acting, Ogus was the agent of Lesmark, not Hartford, 
and Hartford may not be held accountable for any alleged 
errors, omissions or negligence on the part of Ogus in the 
procurement of insurance for Lesmark. 


TI. Lesmark Could Validly Release the Claim It Asserted 
Against Ogus Without the Concurrence of Aetna. 


Lesmark had no fixed, specific contractual claim against 
Ogus. Its claim was based upon the asserted failure on 
the part of Ogus properly to advise and procure appro- 
priate insurance coverage for Lesmark. Such a claim, 
sounding as it does in negligence, admittedly was subject 
to many imponderables and possessed no readily ascertain- 
able value. Like other tort claims, its value could range 
between little or nothing and the full amount of the loss. 
The amount of the settlement was the product of com- 
promise and the fact that it was substantially less than the 
full amount of the loss is not indicative, as Aetna suggests 
(Aplt’s Br. p. 21), that there arises from this disparity 
a strong implication of fraud. 


Aetna never claimed or contended at pretrial or trial 
that fraud was practiced upon it or that there was any 
overreaching on the part of Ogus (J.A. 95, 103). Aetna’s 
only claim was that the settlement was not made with it 
and it contravened a stay order on September 22, 1965 
(J.A. 95).2° Moreover, the District Court specifically 
found: 


“‘There was no fraud or secreting of assets prac- 
ticed by Lesmark, Inc. upon Walter S. and Marie L. 
Charron or upon Aetna Casualty and Surety Company 
in connection with the release, and no claim of fraud 
is made against either of the garnishees.”’ 


16 This latter ground may be ignored since the settlement was consummated 
six months prior to any such order. See Finding of Fact, No. 10 (J.A. 101). 
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Moreover, Aetna is barred by the Lesmark release 
because there was a total failure on its part to assert and 
fix its rights in a timely manner. 


Aetna apparently paid the judgments against its insureds 
Walter S. and Marie L. Charron on May 22, 1963 (J.A. 51). 
Although possessed of a judgment for indemnity against 
Lesmark (J.A. 33), and knowing of the pendency of the 
latter’s claim against Ogus,” no effort was made by Aetna 
to enforce its judgment."® 


The Lesmark actions against Ogus and Hartford were 
pretried on October 23, 1964 (J.A. 56). On the eve of 
trial in March, 1965, settlement discussions took place 
between counsel for Ogus and Lesmark (J.A. 126). Aetna 
was notified of these discussions (J.A. 126, 177-178), and 
its counsel procured a 30-day continuance of the trial of 
the third-party action of Lesmark against Ogus and Hart- 
ford ‘‘to afford me an opportunity to take appropriate 
action to protect the interests of Walter S. and Marie L. 
Charron in aid of the satisfaction of their judgment’’ 
(J.A. 126). Aetna was notified that a firm settlement had 
been agreed upon (J.A. 133) and Lesmark’s counsel in- 
formed counsel for Aetna that ‘‘your client could have 
any portion of the $1,500.00 settlement you deemed 
proper.”’ (J.A. 133). A praecipe was returned to Ogus by 
Lesmark in March 18, 1965, and Aetna’s counsel was 
immediately informed (J.A. 134). 

All these proceedings took place and the 30-day con- 
tinuance elapsed without Aetna taking any step to execute 
upon its judgment or to attach credits in the hands of Ogus. 

On September 14, 1965, the first and only writs of attach- 
ment were issued by Aetna and the present garnishment 


17 The Charrons were parties to the action. 


18 Although Lesmark had appealed from the judgments entered against 
it, it had not posted any supersedeas and had not obtained any stay of 
execution. An order in conformity with the judgment of this Court affirming 
the prior judgment for indemnity was entered May 8, 1964 (J.A. 52). 
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proceedings were commenced—six months after the settle- 
ment of which Aetna was aware had been consummated. 


Although Aetna upon making payment of the Pryce and 
Ash judgments became subrogated to the rights of the 
Charrons and became the party entitled to enforce the 
Charron right of indemnity against Lesmark, Aetna did 
not by that fact come into legal possession of Lesmark’s 
rights. Aetna was simply a judgment creditor of Lesmark 
and possessed no right to any particular asset in the hands 
of Lesmark. To acquire legal rights to particular assets, 
Aetna was required to execute upon its indemnity judg- 
ment. Until it did so, those dealing with Lesmark had the 
right, absent fraud, to contract with Lesmark for the 
acquisition of such Lesmark assets as were desired without 
regard to the claims of creditors who had not acquired any 
interest in specific property.’® 


A judgment for money is not self executing. Ogus was 
entitled to assume that Aetna, if so advised, would take 
appropriate steps to protect any interest it might have in 
the assets of Lesmark. Neither the garnishees nor the 
Court was obligated to await Aetna’s pleasure before dis- 
posing of the third-party claim. For two years and four 
months Aetna had ignored the Lesmark judgment and had 
not seemed to attach any validity to the Lesmark claim. 


Since Aetna was simply a judgment creditor of Lesmark, 
until it moved in aid of execution upon its judgment and 
thereby acquired some vested right in particular property 
or credits, Ogus was free to settle a claimed liability with 
Lesmark, especially in the light of the full and timely dis- 
closures made by Ogus to Aetna. Since a writ of attach- 
ment did not issue until six months had elapsed after a 


19In the District of Columbia a judgment does not create a lien upon 
personalty, but only upon real estate. D. C. Code (1961 Ed., Supp. V) 
§ 15-102. 

A lien upon personalty is created by a writ of fleri facias, Id., § 15-307; 
upon credits by a writ of attachment, Id., § 16-546. 
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settlement of which Aetna was aware had been consum- 
mated, Aetna did not possess such an interest as would 
have prevented Lesmark from releasing and discharging 
its claim against Ogus. 


Accordingly, Aetna’s attachment did not reach any claim 
of Lesmark against Ogus and the Lesmark release was a 
bar to the assertion by Aetna of the same claim which 
Lesmark had released. 


IV. Despite Its Terms the Release by Lesmark of Ogus Had 
the Effect of Releasing Hartford as Well. 


Aetna did not assert or attempt to prove against Hart- 
ford any basis of liability toward Lesmark other than a 
vicarious liability said to arise from the characterization 
of Ogus as a ‘‘general agent’’ of Hartford (J.A. 94-95, 
101-103). No ground of liability has been pressed inde- 
pendent of the conduct of Ogus. 


As a consequence, if Hartford had been found liable to 
Lesmark, such a finding would necessarily have predicated 
upon Hartford’s vicarious liability. Such a finding would 
have entitled the principal to indemnification from the 
agent since his liability existed only by virtue of the 
negligence of the agent. Aetna Casualty & Surety Co. v. 
Porter, 181 F. Supp. 81 (D.D.C. 1960), appeal dismissed 
by order. D. C. Cir. No. 15664, October 11, 1959. Nord- 
strom v. District of Columbia, 213 F. Supp. 315 (D.D.C. 
1963), aff’d sub. nom. District of Columbia v. Nordstrom, 
117 U.S. App. D.C. 165, 327 F.2d 863 (1963). 


Under such circumstances, the release of the agent effects 
a release of the principal upon the theory that a release 
of an indemnitor releases as well the indemnitee. Terry v. 
Memphis Stone & Gravel Co., 222 F.2d 652 (6th Cir. 1955) ; 
Stewart v. Craig, 208 Tenn. 212, 344 S.W. 2d 761 (1961). 


20 This case contains a full and logical explanation of the two principles 
just expoused. 
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In Terry v. Memphis Stone € Gravel Co., supra, it 
appeared that plaintiff’s decedent was killed in an auto- 
mobile accident when a vehicle in which she was riding was 
struck by a truck owned by one person, driven by another, 
and engaged in carrying gravel for the defendant. The 
plaintiff had, for valuable consideration, executed a 
covenant not to sue the truck’s owner and driver. The 
Sixth Circuit held that this instrument also effected a 
release of the gravel company, saying 222 F.2d at 653: 


“‘Inasmuch as the liability alleged against the 
appellee company rested solely upon the averment that 
the truck driver was the servant or agent of the 
appellee company for whose negligence it would be 
responsible upon the principle of respondeat superior, 
a covenant not to sue the truck owner and driver— 
appellee’s alleged agents—would necessarily release 
appellee. The case is clearly distinguishable from 
those cases in which a covenant not to sue one joint 
tort-feasor does not protect another joint tort-feasor 
from an action for damages brought against it by an 
injured party.’’ 


Accordingly, since the only basis for an imposition of 
liability upon Hartford was under the doctrine of 
respondeat superior, a valid release of a claim against Ogus 
released as well the claim of Lesmark against Hartford. 


The cases cited by Aetna, viz., Martello v. Hawley, 112 
U.S. App. D.C. 129, 300 F.2d 721 (1962), and McKenna v. 
Austin, 77 U.S. App. D.C. 228, 134 F.2d 659 (1943), for the 
proposition that the saving language of a release or 
covenant not to sue must be given effect, are not in point. 
Each case deals with tortfeasors who were concurrently 
liable to the plaintiff upon grounds independent of the 
fault or wrongdoing of the other. Neither involves the 
circumstance, found in the present case, that liability could 
be visited upon Hartford only because of an alleged error 
or omission by Ogus. Nor are Cleveland v. Chesapeake 
& Potomac Telephone Co., 225 Md. 47, 169 A.2d 446 (1961), 
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and Bahn v. Shalev, 125 A.2d 678 (D.C. Mun. App. 1956), in 
point. 


Although these cases hold that a release obtained from 
a subrogor with knowledge of the subrogee’s rights cannot 
defeat the subrogee’s claim, Aetna’s reliance is misplaced 
since it is not the subrogee of Lesmark. Aetna, in these 
proceedings, was simply standing in the shoes of a judg- 
ment creditor seeking to enforce the Charron judgment 
for exoneration against Lesmark. This is the holding of 
Link Aviation, Inc. v. Downs, 117 U.S. App. D.C. 40, 325 
F.2d 613 (1963). Aetna was not the subrogee of Lesmark, 
certainly in the sense that by the mere fact of payment of 
the Pryce and Ash judgments it came into immediate and 
exclusive possession of all Lesmark’s claims against third 
parties. Such a concept would create havoc among 
creditors having varying priorities. 


CONCLUSION 


Upon both questions—the lack of insurance coverage for 
Lesmark in the circumstances, and the bar of the release— 
the District Court correctly decided the matters. The 
judgments below should be affirmed. 


Respectfully submitted, 


Pau R. Connoiiy 
1000 Hill Building 
Washington, D. C. 20006 
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COUNTER-STATEMENT OF THE CASE 


Appellee Walter Ogus, Inc., agrees in the main withthe facts 
as have been set forth by appellant in its statement of the case but 
disagrees with the inferences appellant seeks to draw from the reci- 
tation of these facts and from the arguments as have been presented 
by appellant in this portion of its brief. 


Appellant carefully omits from its statement of the case the 
fact that following appellant’s payment and satisfaction of the judg- 
ments on behalf of Pryce and Ash on May 24, 1963, and its secur- 
ing the entry of judgment for indemnification and exoneration on 
May 8, 1964, neither appellant Aetna Casualty and Surety Co., nor 
the Charrons, nor any agent and/or attorney on behalf of the Char- 
rons or Aetna instituted any action whatsoever to attempt to recoup 
any monies paid by it or them until the attempted intervention of 
the Charrons filed on March 19, 1965 (JA 63). At the trial it 
appeared through the testimony of Michael Abrams, President of 
Lesmark, Inc., that at no time was any effort made by the Ashs, 
the Charrons, their attorneys, or Aetna to attach any of Lesmark’s 
or Abrams’ bank accounts. No subpoena had ever been received by 
Abrams commanding him to appear for oral examination as to the 
location of any assets in connection with the judgment obtained 
against Lesmark, Inc. Lesmark, Inc., was still in existence and its 
President, Michael Abrams, was still in the building business (JA 183, 


184, 219). 


It is true that at the time of trial Abrams testified that the cor- 
poration was not functioning and had assets of less than $100.00 (JA 
253). However, the record is completely silent as to the financial con- 
dition and the value of assets of Lesmark from the time of the entry 
of the judgments against it until Abrams was called as a|/witness by 
appellant. In this same vein, appellant seeks to infer in its statement 
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of the case that it was known to all concerned prior to the trial that 
Lesmark had sustained financial reverses. This is not borne out by 
the testimony. The further inference sought to be drawn by appel- 
lant from the recitation of the financial circumstances of Lesmark 
was that the settlement of the Lesmark claim against Ogus on March 
4, 1965, was by reason of these self-same financial reverses of Les- 
mark. This inference based upon an inference is, likewise, completely 
lacking in factual basis when one considers the testimony and evi- 
dence. 


At this point, it should be noted that appellant treats the events 
of March 4,'1965, as a proposed settlement of the differences exist- 
ing between. Lesmark, Inc., and Harris and Ogus, Inc. Such is not 
the case. The testimony of Samuel Barker, attorney for Lesmark, 
Inc., was unimpeached to the effect that settlement was consum- 
mated by agreement of counsel on March 4, 1965 (JA 133); that 
the releases for execution by Michael Abrams on behalf of Lesmark, 
Inc., were picked up by Lesmark’s attorney, Barker, from the office 
of counsel for Ogus on March 4, 1965; and that the draft for the 
agreed amount representing consideration for the release was mailed 
by counsel for Ogus to counsel for Lesmark on March 5, 1965 (JA 
169). The first objection voiced by counsel for the Ashs, Charrons, 
or appellant to any settlement was the receipt of a letter from coun- 
sel for the Charrons and Aetna, which letter was received on March 
8, 1965, by counsel for Ogus and counsel for Lesmark (JA 179). 


With respect to the purported testimony of Mr. Feinman as set 
forth on page seven of appellant’s brief which was ostensibly his tes- 
timony at the time of the trial, the attention of this Court is respect- 
fully directed to the manner in which this testimony was introduced 
into the record. It affirmatively appears (JA 197), that counsel for 
appellant was reading portions of Feinman’s pretrial deposition to 
him in an effort to impeach him and that the questions and answers 
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set forth in appellant’s Statement of the Case were not ‘the testi- 
mony of Feinman at the trial of this case. The trial court interjected 
(JA 198): “Wait a minute. You are trying to impeach this witness 
and that doesn’t impeach him;” and, ‘Well, it doesn’t impeach him, 
certainly.” | 
Feinman’s testimony at trial was contrary to the lines suggested 
by appellant’s counsel in his statement of the case. Feinman testi- 
fied (JA 199) that he was never aware of the fact that Abrams did 
excavation work and that he, Feinman, had never been advised by 
Abrams that Abrams or Lesmark, Inc., ever did any excayation. Fur- 
ther, and again contrary to what appellant has set forth, was the tes- 
timony of Abrams that he did engage in excavation work between 
February 1959 and the Eye Street job (JA 218). Abrams did not 
testify that he or Lesmark had ever engaged in any excavation work, 
Quite the opposite, his answer was, “All jobs had some means of ex- 
cavating, some form.” This certainly is not an admission| that Les- 
mark had ever performed any excavation work itself. 


It was readily apparent that Abrams contemplated that all ex- 
cavation work to be done on any of his jobs, including the|/Eye Street 
job, would be done by a subcontractor, which subcontractor would 
be required by Abrams to carry adequate insurance coverage. This 
is borne out by Abrams’ testimony regarding the Eye Street job (JA 
245, 246, 253). When cross-examined concerning insurance coverage 
for the Eye Street job, he stated that all fifteen of his subcontrac- 
tors would carry all necessary insurance coverage which would also 
be for the protection of Lesmark, Abrams, and the Charrons. De- 
manding this of his subcontractors had been his procedure for thir- 
teen years. Each subcontractor had to present to Abrams, prior to 
the start of that subcontractor’s work, a certificate of insurance. On 
the Eye Street job, one subcontractor performed work prior to July 


28, 1959. This was an excavator (JA 245). Abrams repeated the 
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fact that the excavation required by his contract on the Eye Street 
job was to be done by Mr. Elmer Stokes an excavation contractor 
(JA 253). 


ARGUMENT 


I. 


The Findings of Fact Were Based Upon Sub- 
stantial and Convincing Testimony 


Counsel for appellant does not argue that the Findings of Fact 
of the Trial Judge were “clearly erroneous.” Rather, appellant’s argu- 
ment seems to be an abstract discussion of general law as pertains 
to the duties of insurance agents or brokers. 


In considering the contentions of appellant, it should be borne 
in mind as set forth in Rule 52(a) of the Federal Rules of Civil Pro- 
cedure that “Findings of Fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the opportunity of the 
trial court ito judge of the credibility of the witnesses.” 


Cases pertinent to this proposition are Schilling v. Schwitzer- 
Cummins Co., 79 App D.C. 20, 142 F.2d 82 (1944), Summerbell v. 
Elgin National Watch Co., 94 App. D.C. 220, 215 F.2d 323 (1954), 
and Carr v. Yokohama Specie Bank, Ltd., 200 F.2d 251 (1952), 
where at page 255 it is found that ... .: 


“The ultimate test as to the adequacy of findings will 
always be whether they are sufficiently comprehensive 
and pertinent to the issues to provide a basis for deci- 
sion, and whether they are supported by the evidence.” 


The test as applied to the record in this case demonstrates the cor- 
rectness of the lower court’s decision. 


Although there was conflict in the testimony produced by 
appellant and appellees in this case, it is the duty of the trial court 
in this situation to weigh and appraise all facts adduced in proof, 
to weigh the evidence, and, if there are conflicting factual inferences, 
to choose among them those which it considered most reasonable. 
Under such circumstances, the power of an Appellate Court is lim- 
ited to a determination of whether these inferences and conclusions 
have any substantial basis in the evidence. See Penn-Texas Corp. v. 
Morse, 242 F.2d 243 (1957). 


The first portion of appellant’s argument appears in essence to 
ask whether Ogus, the insurance agent, owed any duty to Lesmark 
or Abrams to provide excavation coverage on the already existing 
policy. Appellee Ogus contends that this question has been answered, 
and that an examination of the findings of fact and conclusions of 
law graphically demonstrates its position (JA 99-104). It is evidently 
the first Conclusion of Law (JA 103) which appellant contests; yet, 
even if this Court were to agree with appellant’s contention that a 
legal duty to provide excavation coverage existed, no liability could 
be predicated thereon; for the imposition of liability on Ogns would 
require a specific finding of fact that the said legal duty, once estab- 
lished, had been breached. The attention of the Court is cespeciially 
drawn to Finding of Fact No. 18 (JA 103) which completely exon- 
erates Ogus in this regard: 


“The failure of Lesmark, Inc., or Michael Abrams to 
obtain insurance coverage against the hazards result- 
ing from the performance of excavation work was 

not due to any negligence, breach of duty or breach 
of contract on the part of either Harris and Ogus, Inc. = 
or Hartford Accident and Indemnity Company or any 
agent, servant or employee of either of them.” 


Appellee Ogus, therefore, asserts that this question has been disposed 
of in its entirety, and that, even if a legal duty had existed, liabil- 


ity could not ensue, because, as a matter of fact, there was no breach 
of that or any duty on the part of Ogus. 


If appellant’s question is to be considered on any basis, appel- 
lee Ogus must assume that appellant contests the Court’s Finding 
of Fact No. 18 (JA 103) and that it does so on the theory that 
there was insufficient evidence to support Finding of Fact No. {8. 
An examination of the record below reveals, however, that Ogus 
had no duty to procure excavation coverage and, accordingly, 
breached no such duty. Harold Feinman, Vice-President of Ogus 
in 1959. testified that he had no recollection whatsoever of discus- 
sing the Eye Street job with the President of Lesmark, Inc., Mich- 
ael Abrams (JA 197): 

Q. Now, Mr. Feinman, when the Eye Street job was 
discussed between you and Mr. Abrams— 

A. I don’t recall discussing the Eye Street job. 

Q. Do you know that at some time it was discussed? 

A. I only know that it was discussed when I see a 
certificate. I don’t recall personally discussing it with 
Mr. Abrams. 


And again (JA 198 and 199), 


Q. Did you know that Mr. Abrams was going to do 
the construction work on 19th Street, or about to do 
the job then? 

A. Again, I don’t recall any instance personally, 
other than a normal insurance operation. 


Q. But heretofore when he had a job, you and he 
would get together and discuss what insurance was 
needed? 

A. Not necessarily. We had qualified officers who 
might talk to him. Anybody in the office could take 
out the certificate. It needn’t have been me person- 
ally... 


Q. Did you ever advise Mr. Abrams that in order 
to be fully protected in these jobs he should have ex- 
cavation coverage? 

A. No, I was not aware of the fact that he did ex- 


cavation. | 
Q. Did you know at the start of the operation? Did 
you know he did some excavating? 
A. No. 
Q. Did you ask him? 
A. I don’t recall asking him. | 


Q. But on one of these jobs for which you issued 
certificates, did you recommend that he carry ee 
tion coverage? 

A. Based on his previous coverage, I reg that 
he did the same operations, and there was no excava- 
tion included. * * * 

Q. Was any of the excavation coverage provided on 
any other jobs he did between February 195 9 and June 
1959? | 

A. We never provided any excavation. | 

Q. And you never told him he needed it? | 

A. He never told us that he was doing any excavation. 
[Emphasis supplied] | 


When questioned by counsel for appellee Hartford, Mr Feinman 
testified that he had never seen the contract between Lesmark and 
Charron (JA 205, 206) and that he did not recall ever even seeing 
any of the specifications on the Eye Street job (JA 259). Again (JA 
261), Feinman testified that it was not his experience, when Lesmark 
had a particular job, that Abrams would call Feinman and advise him 
what the job was all about. Further illustration of the complete lack 
of any support in the record for appellant’s bald assertion that Les- 
mark relied upon the “‘expertise”’ of Ogus for advice as to insurance 
coverage were the almost incomprehensible answers of Abrams to 


questions concerning the times and circumstances of his discussions 
of this contract with representatives of the Ogus agency. He could 
not recall whether someone from the Ogus office came to his office 
to examine the contract and specifications; whether the specifica- 
tions on the job were read by Abrams or by Abrams’ secretary to 
someone at the Ogus office by telephone; what the time of the events 
were: nor what the circumstances were (JA 222, 223). This testi- 
mony, in part, was probably one basis for the statement of the Court 
(JA 285) that... “Mr. Abrams’ testimony was such that I don’t 
think I would believe any of it, and therefore, I think I would find 
that there was never any such request.” 


Contrary to the assertion by appellant that Abrams, a layman, 
should not be expected to comprehend fully the esoteric language 
employed by the insurance industry in its policies, and therefore, he 
must necessarily rely on the advice of his insurance agent, the atten- 


tion of the Court is respectfully directed to the testimony of the 
same Mr. Abrams, who, in answering questions pertaining to his 
arrangements for necessary insurance prior to 1959, exhibited much 
more than ordinary knowledge of insurance and insuring agreements 
(JA 229, 230). Here Abrams shows complete familiarity with the 
methods and means of ascertaining the existence of insurance pro- 
tecting his operations. 


As a matter of fact, the testimony of Abrams (JA 245, 246) 
shows conclusively that Lesmark relied entirely upon the excavation 
subcontractor, Elmer Stokes, to supply the necessary coverage which 
would have protected the contractor, Lesmark, and the owners, the 
Charrons, from excavation damage. 


The case of Rider v. Lynch, 42 N.J. 465, 21 A.2d 561 (1964), 
cited by appellant in support of its argument, is not persuasive. Ap- 
pellant has quoted dicta from this case which has no application to 
the facts as they appear in the record. In Rider, very unusual cir- 


cumstances existed. A foreign-born minor requested an| insurance 
agent to procure insurance for her on a car owned by her fiancee 
and operated by her and her family. After explaining the circum- 
stances of the car’s use to the agent, she requested that, he procure 
for her whatever insurance was necessary. Being young ‘and unfamil- 
iar with the English language and knowing nothing about insurance, 
she relied on the agent completely. The broker obtained insurance 
which, under the circumstances, was void and did not cover the 
applicant in any way at all. This case differs greatly from the one 
at bar and to use even its dicta as authority is misleading. In Rider, 
the broker knew or should have known the applicant’s needs and 
should have been aware that the particular policy which he obtained 
did not meet these needs. The question then becomes whether Ogus 
knew or should have known that Lesmark would requite excavation 
coverage. The record, for reasons set forth above, clearly negatives 


these possibilities. | 


The next case cited by appellant, Hardt v. Brink, 192 F. Supp. 

879 (1961), involves the question of whether an agent, when asked 
to procure the necessary insurance on a leased building, is under an 
affirmative duty to examine the lease and advise the applicant of 
potential liability thereunder. There are two significant differences 
in the case before this Court. First, in Hardt, the agent was asked 
to procure whatever insurance was necessary. The Ogus agency was 
asked by Abrams only to add property damage coverage to an 
already existing policy. Moreover, as in Rider, the agent had knowl- 
edge or more specifically would have had knowledge if he had exam- 
ined the lease, that the policy that he eventually procured was not 
sufficient. In the case at bar, even if Ogus had had a duty to exam- 
ine the specifications and contract on the 1919 Eye Street project, 
such examination would have revealed that the subcontractors were 
required to provide property damage coverage for each subcontrac- 


tor’s particular work. Excavation work on other jobs had always 


10 


been done for Lesmark under subcontracts as the record shows was 
accomplished in this instance. The circumstances in Hardt v. Brink 
are obviously not similar on the controlling point. In its restatement 
of the first question presented, in the preceding argument, and in 
its counter-statement of the case, appellee Ogus has demonstrated 
appellant’s deviation from the true problem presented to this Court. 


More in point under the factual circumstances which existed 
in the Court below are Triolo v. Treadwell and Harry, Inc., 371 S.W. 
2d 169 (1963), and Fries-Breslin Co. v. Bergen, 168 F. 360, aff'd 
176 F. 76, cert. den. 215 U.S. 609, 30 Sup. Ct. 410, 54 L.Ed. 347 
(1909). In Triolo, a four thousand dollar fire loss was sustained by 
the plaintiff. Denial of the claim was based on an exclusion in a 
fire policy, which, in effect, voided the policy if the insured prem- 
ises were unoccupied for a period of 60 days prior to a fire. Suit 
was filed against the insurance agent charging him with negligence 
in the procuring of the policy and in failing to advise of the exclu- 
sion therein. The insured testified she had informed her agent that 
she would be moving into the premises in due course and requested 
insurance on the premises. The agent obtained a standard fire policy 
which contained the aforesaid exclusion. The policy was renewed 
the following year soon after which the house burned. Ruling that 
there was no evidence presented that the agent knew that the house 
would be unoccupied for 60 days, the trial court dismissed the suit. 
In affirming the dismissal, it was held by the Court of Appeals of 
Tennessee to be a good defense to the alleged negligence, “. . . that 
defendant neither knew nor should have known when it issued the 
policy that complainants’ property would remain unoccupied for 60 
days prior to the fire.”” The question presented to the Tennessee 
Court was whether or not there was sufficient evidence to prove the 
agent negligent in breaching a duty to his insured by failing to in- 
form her of the exclusion in the policy or by obtaining a policy with 
such an exclusion. Or, restated, the question is whether the agent 
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had a duty under the circumstances and considering the information 
available, to do more than was requested: to do more than obtain a 
policy of insurance on the premises which met the evident needs of 
the applicant. Is this not the same situation that existed in the pres- 
ent case? The record in the Court below shows conclusively that 
Ogus was requested only to add property damage coverage to an al- 
ready existing policy. Ogus had less information concerning the cir- 
cumstances surrounding the request than did the agent in Triolo. 
Surely, considering its knowledge, there was no duty to inform Les- 
mark or Abrams of the exclusion. The evidence adduced by Les- 
mark in the Court below was insufficient, as in Triolo, to prove that 
the agent had a duty which the agent could be negligent in breach- 
ing. 


The questions of notice to the agent, and the agent’s correspond- 
ing duties were examined at length in Fries-Breslin Co. v. Bergen, 
supra. This case involved a suit by a manufacturing concern against 
its insurance broker for a fire loss in excess of $100,000.00. The 
claim was denied by reason of an exclusion in the fire policy which 
provided that the policy was void if chattel mortgages existed on 
personalty on the insured premises. The testimony tended to show 
that the manufacturer had placed such mortgages sometime earlier, 
and in fact, needed the policies in question as security thereon. It 
informed its insurance agent that mortgages had been taken out on 
its “place’’, ‘‘plant”, “or property”. At page 368 of its opinion in 
168 F., the Court stated: 

“The most plaintiffs can claim is that the words *place’, 
‘plant’ and ‘property’ have several meanings, and that 
the defendants might have learned the exact kind of 
mortgages placed on the property if they had gone to 
the records in Camden and made an examination. But 
was it not rather the duty of the plaintiff to properly 
inform the defendants as to the nature of the mort- 
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gages it executed? It was no more the defendant’s duty 
to go to Camden and examine the records as to the 
condition and kind of mortgages than it would have 
been their duty to go to the plant and examine 
minutely whether any one of the numerous conditions 
had been violated, and, in view of the fact that subse- 
quently the attorneys in the litigation differed as to 
whether the mortgages were chattel mortgages or not, 
it would appear that the defendants would have ob- 
tained very little useful information by an examination 
of the record of the mortgage. But they were not re- 
quired to do so.” 


In Fries-Breslin, a factual situation existed which was more sim- 
ilar to the case at bar than any of the other cases previously cited. 
Moreover, it is clear that the agent in Fries-Breslin possessed more 
information than Mr. Fienman or any other person connected with 
the Ogus agency, and, yet, the Court exonerated the agent completely 


since it was ruled that no duty had arisen which could have been 
breached by the agent. The Court discussed the agent’s duty fur- 
ther reviewing the law applicable thereto. At page 369 in 168 F., 
after quoting 22 Cyc. p. 1448, the Court stated: 


“This summary of the law as to the responsibility of 
the broker to his principal . . . is fully sustained by 
the cases cited, and they go no further than to require 
that the agent shall carry out the instructions given 
him . . . and if he be instructed to procure specific in- 
surance, he must do so...” 


“...If the insured leaves his agent in ignorance and 
fails to keep him properly informed . . . and permits 
him to secure a renewal of insurance which may be 
afterward voided by reason of some act of the insured, 
of which he fails to inform his agent, he cannot after- 
wards hold the agent responsible.” 


At page 370, the Court continued: 
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“And so through all of the cases where the question has 


arisen, the agent or broker has been held liable only 
where he has either omitted to follow out the instruc- 
tions of his principal or assumed to inform his prin- 
cipal, either voluntarily or by request, of the condi- 
tions of the policy, and misled the principal by: ‘giving 
him erroneous instructions.” | 


Applying the above principles of law to the factual situation as 
presented to the Court below, it is the contention of appellee Ogus 
that there was no evidence whatsoever introduced by appellant to 
prove either negligence on the part of appellee Ogus or any breach 
of duty on its part. As a matter of law, no duty arose under the 
circumstances as they existed. The principles of law as set forth in 
Fries-Breslin Co. v. Bergen, supra, have been the law for many years 
and are still the law today. | 


In those cases cited in appellant’s brief, the decisions of the 
various courts hold agents liable only because they knew or should 
have known what coverage was required by their client. In the in- 
stant case, the trial court found as fact that neither Michael Abrams 
nor anyone else on behalf of Lesmark had ever requested excavation 
coverage or the removal of the exclusion on damage resulting from 
excavation from the terms of the involved policy prior|to the loss 
sustained, and that Ogus, the agent, did not know, nor did any offi- 
cer, agent or employee of the agency know that Michael Abrams or 
Lesmark was engaged in making excavations, and specifically, they 
did not know that either Michael Abrams or Lesmark, Inc., contem- 
plated doing excavation work upon the premises at 1919 Eye Street 
N. W., Washington, D. C. Further, it found that the failure of Les- 
mark, Inc., or Michael Abrams to obtain insurance coverage against 
the hazards resulting from the performance of excavation was not 
due to any negligence, breach of duty, or breach of contract on the 
part of either Harris and Ogus, Inc., or Hartford Accident and 
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Indemnity Company or any agent, servant, or employee of either of 
them (JA 102, 103). 


With respect to appellant’s claim that the policy language is am- 
biguous as to the scope of property damage liability coverage, and, 
therefore, that the ambiguity should be resolved against the insuror, 
appellee Ogus suggests that the main portion of the argument on 
this point should be borne by appellee Hartford. However, it should 
be noted that at no time did appellant raise any complaint about 
the allegedly ambiguous language of the policy until the trial itself. 
There is no claim whatosever of any ambiguity at any point in the 
record prior to trial (JA 93-98). However, appellee Ogus has no 
quarrel with the appellant’s assertion that if language in an insurance 
policy is reasonably open to two constructions, the most favorable 
to the insured will be adopted, but it contends that there is no 
ambiguity whatsoever in the quoted section of the policy and that 
Lesmark’s own attorney had recognized the clarity of this exclusion 


in his letter to counsel for appellant (JA 133). 


Ii would be hard to imagine clearer language or more explicit 
phrasing than that which appears in the quoted section of this policy. 
In such cases the rule is as follows: 


“It is true that where the terms of a policy are of doubt- 
ful meaning, that construction most favorable to the 
insured will be adopted. . . . This canon of construc- 
tion is both reasonable and just, since the words of 
the policy are chosen by the insurance company; but 
it furnishes no warrant for avoiding hard consequences 
by importing into a contract an ambiguity which other- 
wise would not exist, or, under the guise of construc- 
tion, by forcing from plain words unusual and unnatural 
meanings.” 


“Contracts of insurance, like other contracts, must be 
construed according to the terms which the parties have 
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used, be taken and understood, in the absence of am- 
biguities, in their plain, ordinary, and popular sense.” 
Bergholm v. Peoria Life Ins. Co., 284 U.S. 489, 492, 
52 Sup. Ct. 230, 76 L.Ed. 416 (1932). 


In Amer. Ins. Co. v. Keane, 98 App. D.C. 152, 233 F.2d 354 
(1956), this Court had before it for consideration an exclusion con- 
tained in a policy of marine insurance. In language which appellee 
Ogus contends is pertinent and germane to this instant problem, this 


Court said: 


“We are not empowered to make a new contract for the 
parties. It is clear from the one before us that the ex- 
ceptions applied throughout. Granting to the appellee 
every favorable intendment to be deduced from the 
facts, the law commands a judgment for the insuror.” 


Amer, Ins. Co. v. Keane, supta, 233 F.2d at p. 362. 
| 


IL. 


Aetna Casualty and Surety Company Had No Rights 


Which Were Defeated by the Settlement and the Release 


Executed by Lesmark in Favor of Ogus. 


| 

Appellant Aetna urges that it was subrogated to all of the rights 
of Lesmark in Lesmark’s claim against Ogus and Hartford: With this, 
appellee Ogus strongly disagrees. Any subrogation rights possessed by 
Aetna were limited to the right of its insureds, the Charrons, under its 
own policy of insurance. Lesmark was never insured at any time by 
Aetna Casualty and Surety Company. Aetna, at no time, paid any loss 
on behalf of Lesmark. The only relationship existing between the 
Charrons and their subrogated insuror, Aetna, and Lesmark, was one 
of judgment creditor and debtor, as the result of the cross claim. 
The Charrons have no claim against Ogus and Hartford and therefore 
Aetna has none. The very nature of the action brought by Aetna 
before the trial court is illustrative of this position. The) garnishment 
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proceedings were instituted by Aetna against Ogus and Hartford pre- 
sumably because the latter held assets that belonged to Lesmark. If 
Aetna was truly a subrogee and a real party in interest, it would have 
had the right of a direct action against Ogus and Hartford. Thus, 
those cases cited by Aetna in its brief in support of its position as 
to subrogation rights and definitions of a real party in interest, are 
completely inapplicable to the factual situation presented here, and 
Aetna’s reliance thereon is entirely misplaced. 


The next point urged by Aetna in its brief, that the release 
executed between Ogus and Lesmark is ineffectual and void as against 
Aetna, is likewise completely lacking in merit. As demonstrated 
above, Aetna has no standing whatsoever to question the validity of 
the release since it was not at any time, and is not now, in a position 
to question any transactions between Lesmark and Ogus especially 
those transactions which took place prior to the commencement of 
the garnishment proceedings. Aetna should not be unsophisticated 
with respect to what constitutes a valid reason for the setting aside 
of a release. The reasons usually given are fraud, misrepresentation, 
or mutual mistake of fact. None of these possible circumstances 
were alleged by Aetna with respect to the release involved herein. 

It is true that there is a class of cases liberally relieving the party 
signing the release, particularly where the Court has found a sharp 
economic inequality to exist between the bargaining parties or where 
an agreement has subsequently proven to be unfair or unjust. But 
this is not the situation here. On March 4, 1965, on the eve of the 
trial of the action by Lesmark against Ogus and Hartford, counsel 
for Lesmark and counsel for Ogus agreed to settle this disputed 
claim. A release was subsequently drawn and the consideration 
for such release was subsequently tendered and accepted. The Court 
below made a specific Finding of Fact, No. 19 (JA 103), that there 
was no fraud or secreting of assets practiced by Lesmark, Inc., upon 
Walter S. and Marie L. Charron or upon Aetna Casualty and Surety 
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Company in connection with the release, and no claim of fraud is 
made against either of the garnishees. 


As further appears from the record, although the Charrons had 
been on notice at all times pertinent hereto of the pendency of the 
third party actions by Lesmark against Ogus and Hartford and of 
the fact that the case was proceeding to hearing, no attempt what- 
soever was made to intervene until March 19, 1965, when a Motion 
to Intervene was filed. This motion was subsequently denied. As 
affirmatively appears from the record following the entry of the judg- 
ments of November 21, 1962, and May 8, 1964, no effort was made 
by the Charrons or by Aetna to execute upon these judgments until 
September 17, 1965, when the present garnishment proceedings were 
instituted. As was found by the trial court (JA 100), no efforts or 
attempts were made on behalf of the Charrons or Aetna to prosecute 
Lesmark’s third party action against Ogus and Hartford. | 


From the above, it is amply and conclusively ssaeeeci that 
there was abundant evidence to support the findings of fact and con- 
clusions of law of the trial court to the effect that Walter S. and Marie 
L. Charron and, as subrogee, Aetna Casualty and Surety Company, 
were judgment creditors and had no standing, right, or interest which 
prevented Lesmark, Inc., from settling any claims which Lesmark, Inc., 
might have had against either Hartford Accident and Indemnity 
Company or Harris and Ogus, Inc. (JA 103, 104). 
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CONCLUSION 


The trial court carefully weighed the testimony, its findings 
were clearly supported by the evidence, and the Judgment should 
be affirmed. 


Respectfully submitted, 


RICHARD W. GALIHER 

FRANK J. MARTELL 
1215 - 19th Street, N. W. 
Washington, D. C. 20036 

Attorneys for Appellee Walter 
Ogus, Inc. 
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FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING BY THE DIVISION 
OR FOR A HEARING EN BANC | 


Aetna Casualty and Surety Company petitions the Court, pur- 
suant to Rule 26, for a rehearing by the Division which| heard and 
decided this case, or in the alternative, for a hearing en banc, pursuant 
to 28 U.S.C.A. 46, upon the following grounds: 


1. The evidence adduced at the trial below does not support 
either the findings of fact or the conclusions of law reached by the 
lower court. 


2. The question before the Court pertaining to the duty of an 
insurance agent to his customer is substantial and one of first impres- 
sion here and accordingly, an opinion establishing the law of this 
jurisdiction with regard thereto would be a helpful guide in the 
handling of future cases. 


1. The evidence adduced at the trial below does not support 
either the findings of fact or the conclusions 
of law reached by the lower court. 


This Court affirmed the judgments of the Court below on Novem- 
ber 22, 1967 without opinion stating that these judgments were 
supported by findings of fact “not clearly erroneous’. It is respect- 


fully submitted however that a scrutiny of the findings and the con- 
clusions of law reached by the lower court will reflect clear and 
unmistakable error. 


The first ten findings of fact are more or less a recitation of 
the history of the litigation with references to docket entries (J.A. 
99-104) and, appellant takes no issue with the first fifteen findings 
of fact. An audit shows a premium charge for excavation (J.A. 162) 
so finding No. 16 is contrary to evidence. But findings 17-19, inclu- 
sive, are conclusions of law which have no evidentiary support. 
Moreover, the first conclusion of law which the Court reaches below 
is an incorrect statement of the law, as hereinafter more fully 
explained. 


The relevant facts are these: Early in 1959 when Lesmark 
increased its business activities, property damage liability coverage 
was requested by Lesmark through Ogus, its insurance agent, to be 
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added to Lesmark’s existing MCS policy (J.A. 203, 141). Such was 
done and property damage liability coverage was added and in effect 
at the time of the loss in question (J.A. 210, 214). However, although 
it was known by Ogus that Lesmark was engaged in the construction 
business and various certificates of insurance were issued to the persons 
who engaged Lesmark to perform construction work — yet, accord- 
ing to appellees, on none of these jobs was Lesmark covered for 
damage caused by excavation. Ironically, though, Lesmark paid a 
premium for the very coverage that he was said not to have (J.A. 
162). | 
| 

Counsel for appellee Hartford attempted to reconcile the pre- 
mium charge with the position of Hartford that there was no cover- 
age for excavation during oral argument and stated that a closer 


inspection of the exclusion “L~ G.A. 108) demonstrates parca 
————_—$—— rn | 
is coverage for some damage caused by excavation, but unfortunately \ 


not for the damages caused by excavation here. All the more then, 
would it be necessary for an insurance agent, aware of this microscopt 
distinction, to advise his customers accordingly — particularly in this 
case where the insurance agent is the sole insurance agent for the 
particular customer (J.A. 217), and fully aware that Lesmark is a 
general contractor. | 


The findings of fact below for the most part are extraneous to 
the issues involved. There is no finding by the Court below for or 
against the contention that Ogus advised, discussed, or in any way 
pointed out that damage caused by excavation is not covered under 
the standard property damage liability. And the Court concluded 
below that there was no legal duty imposed upon the’ insurance 
broker to provide any specific or particular insurance coverage to 
Lesmark, Inc. except $100,000.00 in general property damage insur- 
ance and specifically, no duty or obligation to provide him with 
coverage against hazards arising from the engaging in| excavation 


} 
/ 


work (J.A. 103). Notwithstanding this statement, it is a law that 
an insurance broker. in dealing with his clients, ordinarily invites 
them to rely upon his expertise in procuring insurance that best be- 
fits their needs. In doing so, he must advise the customer as to his 
potential liability knowing the business or matters for which the 
customer seeks insurance. Ryder v. Lynch, 42 N.J. 465, 201 A.2d 
561- Hardt v: Brink, D.C. Wash., 192 F. Supp. 879; Mechem Outlines 
of Agency, 4th Ed. 1962, Sec. 525; 29 A.L.R.2d 171-205. The duty 
in this case is clear. Ogus knew Lesmark was engaged in construction 
work but at no time did the agent ever inquire as to whether Lesmark 
was performing So as ee ean seca 
“out to Lesmark that ( fione of the jobs-he-eerti 

‘liability insurance for was covered | 
And Hartford-is in the ambivalent | pOsnOn ° 

excavation yet obtaining a premium therefor (J.A. 162). The Court’ $s 
conclusions below are both unsupported by evidence and manifestly 
unjust. 


2. The question before the Court pertaining to the duty 
of an insurance agent and his customer is substantial 
and one of first impression here and accordingly, an 
opimon establishing the law of this jurisdiction with 
regard thereto would be a helpful guide in the handling 
of future cases. 


In recent years, the insurance agent or broker has become more 
involved in litigation (see for instances cases collected in 29 A.L.R.2d 
171-205 - Later Case Service). This is true because the insurance 
policy has become increasingly more complex with the number of 
Court decisions interpreting its various conditions and exclusions with 
the result that language now used contains more esoteric “words of 
art”. A layman is at a loss to comprehend fully what his policy 
insures him for and accordingly, a greater reliance is placed on the 


insurance agent or broker to obtain insurance that fits the particular 
needs of the customer. 


Like a lawyer, an insurance agent’s role is that of giving advice; 
his advice is necessarily relied on; and if he is negligent in either 
failing to give proper advice or giving misinformation, which is relied 
on, then he may be liable for the resultant damages. 


As applied to the facts here, the question seems to|be: Knowing 
that damage caused by excavation is excluded under the standard 
general liability property damage coverage, did the agent Ogus, being 
aware that his customer Lesmark was engaged in the construction 
business, have a duty to inquire if he did excavation work? To say 
no to that question, which the lower court did, is to: say in effect 
that an insurance agent has no duty to advise his customer fully as 
to his insurance needs when so requested. This is not the law and 
the lower court clearly erred in this respect. | 


| 
For the foregoing reasons, it is respectfully submitted that the 
petition for rehearing by the Division or for a hearing en banc should 
be granted. 
Respectfully submitted, 


CHARLES E. PLEDGER, JR. 
JOHN F. MAHONEY, JR. 


925 Washington Building 
Washington, D. C., 20005 


Attorneys for Appellant 
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I certify under the provisions of Rule 26 of this Court that the 
above petition is presented in good faith and not for purposes of 
delay. 


John F. Mahoney, Jr. 


CERTIFICATE OF SERVICE 


Service of a copy of the foregoing petition was made upon Paul 
Connally, Esq., Hill Building, Washington, D. C., and Frank Martell, 
Esq., attorneys for appellees, this 7th day of December, 1967. 


John F. Mahoney, Jr. 
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No. 20,859 


AETNA CASUALTY AND SURETY COMPANY, 


Vv. 


WALTER OGUS, INC. 
and | 
HARTFORD ACCIDENT AND INDEMNITY COMPANY. 
Appellees. 
=——S | 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ANSWER OF APPELLEE WALTER OGUS. INC., TO 
PETITION FOR REHEARING BY THE DIVISION 
OR FOR A HEARING EN BANC | 


A cursory examination of the points advanced by appellants 
Aetna Casualty and Surety Company in its petition for rehearing re- 
veals these points to be mere paraphrases of the same points as orig- 
inally presented by appellant in its original brief and in oral argument. 
Again, as previously, appellant totally ignores the testimony and evi- 
dence as presented to the trial court and upon which the trial court 
based its findings of fact and conclusions of law. An excellent exam- 
ple of appellant’s fallacious argument is found in an examination of 
its bald assertion: ‘Finding No. 16 is contrary to evidence. But 
Findings 17-19 inclusive, are conclusions of law which have no evi- 
dentiary support.” 


For these assertions, appellant liberally uses the testimony of 
Mr. Abrams. Appellant completely ignores the Court’s observation 
(JA 285)\concerning the weight to be given the testimony of Abrams, 


and upon which appellant’s whole argument is based. . . “Mr. Abrams’ 
testimony was such that I don’t think I would believe any of it, and 
therefore, I think I would find that there was never any such re- 

quest.” 


However, as set forth on pages six and seven of appellee Ogus’ 
brief, the testimony of Harold Feinman, Vice-President of Ogus, as 
found on pages 197, 198, 199, 205, 206, 259 and 261 of the Joint 
Appendix, constituted credible testimony and sufficient to support 
the Court’s Findings 17-19. 


With respect to appellant’s argument as to the duties of an in- 
surance broker in dealing with his clients, and of the cases as cited 
by appellant ostensibly in support of appellant’s position in this re- 
gard, it is the contention of appellee Ogus that the law covering the 
situation presented is more clearly set forth, and in circumstances 
more similar in the cases of Fries-Breslin Co. v. Bergen, 168 F. 360, 
aff'd 176 F. 76, cert. den. 215 U.S. 609, 30 Sup. Ct. 410, 54 L. Ed. 
347 (1909), and Triolo v. Treadwell & Harry, Inc., 371 S.W.2d 169 
(1963). 


| 

In the opinion of counsel for appellee Ogus, the language of 
the Court in Fries-Breslin is more than sufficient to rebut appellant’s 
renewed propositions in its petition for rehearing. In Fries-Breslin, 
at pages 369 and 168 F., after quoting 22 Cyc. p. 1448, me Court 
stated: 


“This summary of the law as to the responsibility of the 
broker to his principal . . . is fully sustained by |the 
cases cited, and they go no further than to require that 
the agent shall carry out the instructions given him and 
if he be SEES to procure specific insurance, he} must 


do so. | 


. If the insured leaves his agent in ignorance and fails 
to keep him properly informed . . . and permits him to 
secure a renewal of insurance which may be afterward 
voided by reason of some act of the insured, or which 
he fails to inform his agent, he cannot afterwards hold 
the agent responsible.” | 


At page 370, the Court continued: | 


“And so through all of the cases where the question has 
arisen, the agent or broker has been held liable only 
where he has either omitted to follow out the instruc- 
tions of his principal or assumed to inform his principal, 
either voluntarily or by request, of the conditions of 
the policy, and misled the principal by giving him| er- 

roneous instructions.” 
Finally, assuming for the sake of argument only that there is 
some merit in appellant Aetna’s points one and two as urged in its 
petition, and further assuming that appellant Aetna has or had any 
standing to question any dealings between Lesmark, Inc., and appel- 
lee Ogus, any rehearing would be meaningless since the ‘release as 
executed by Abrams on behalf of Lesmark, Inc. in favor of Ogus 

(JA 170-173) precludes this Court granting any further relief to ap- 

pellant Aetna. Finding 10 (JA 101), to which appellant directs no 
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complaint: Finding 19 (JA 103) which is based on credib > testi- 
mony; and Conclusions of Law 3 and 4 (JA 103-4) grenhically de- 
tail the execution of a valid release by which any and all claims of 
Lesmark against Ogus were effectively extinguished. 


In conclusion, in the opinion of appellee Ogus, appellant Aetna 
Casualty and Surety Company has presented to this Court in its pe- 
tition no good or sufficient reason that would require a rehearing by 
this Division, or for a hearing en banc. 
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